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ON THE REFUND OF THE

VALUE-ADDED TAX (VAT) 2015-2016

INTRODUCTION

alue-Added Tax (VAT) is one of
the primary sources of revenues to
the state budget, constituting circa
75% of the revenue line from taxes
and customs, or circa 9.1% of the GDP, accord-
ing to the state budget for 2015 and 2016'. Due
to this, VAT management is a sensitive issue
for the tax administration in meeting its objec-
tives and for businesses subject to this obli-
gation. As a consumption tax carried forward
to the final user of goods and services, VAT
creates opportunities for businesses that pay
VAT, resulting in recoverable VAT amount, to
receive it back through refund procedures de-
tailed in the applicable legal framework.
According to the IMF?, experience from many
countries regarding VAT refund procedures
has shown that the VAT refund has been the
“Achilles” heel” of the VAT system. Meanwhile,
untimely and delayed refunds and bureaucrat-
ic procedures have been a source of tension
between the tax authorities and businesses.
This is because the VAT nature changes from
a tax on final consumption to a tax on produc-
tion when the tax authorities delay/refuse ap-

1 Ministry of Finance, Law on State Budget, 2015 and 2016
2  IMF Working Paper, VAT Refunds: A Review of Country
Experience, Graham Harrison and Rusell Krelove, November
2005

proval of legitimate business applications for
the VAT refund. This is why VAT policymakers
should reciprocally set the same “binding mea-
sures”, legal and administrative deadlines as
those requested to be respected by businesses
when paying VAT.

Atimely VAT refund directly impacts business
activities because it leads further to liquidity
for daily operations and reduced investment
costs. This is important not only for export-
ers but also for companies that execute large
capital purchases (investments) in relation to
sales, which can be limited, especially at the
first steps of the business or extended in time.
Meanwhile, the Albanian Government has
made legal and institutional changes during
2014-2016 to address the concern, continu-
ously raised by businesses, over VAT refund
obstacles, with the final aim of easing refund
procedures for taxpayers in general and ex-
porters in particular.

While addressing business concerns in 2015,
especially tax control and informality is-
sues, the Secretariat identified the need for
a prompt VAT refund with the least possible
administrative burden. This analysis aims to
assess the performance of the current VAT
refund model, considering recent legislative
changes and businesses’ experience, espe-
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cially during 2015-2016. To this end, we have
relied on the best regional and EU practices,
on reports of international institutions such as
the IMF and OECD on addressing VAT refund
in the context of fiscal policies and manage-
ment. For purposes of this paper, a survey was

conducted online during 5 September - 31 Oc-
tober 2016. Survey responses have contribut-
ed to drafting this paper. Preliminary findings
were discussed in advance with a group of
fiscal experts and businesses, subject to VAT
refund during 2015-2016.

CONTEXT

ong delays in refunding VAT were
among the significant problems
identified by the business commu-
nity until mid-2013. According to
claims from businesses in the media or discus-
sion and consultation platforms, VAT refund
procedures were considered and perceived as
bureaucratic, where the refund was executed
on selective grounds, corrupt practices and
was conditioned from the tax administration
plan on meeting projected revenue targets.
Following 2013, the tax administration dis-
covered some abusive schemes related to VAT
refund. According to the EU Progress Report for
2010, circa 116 tax fraud and tax evasion cases
were reported to the public prosecutor from
September 2015 - July 2016°. In the meantime,
failure to refund the VAT for years resulted in
a chain of debts for companies—mainly ex-
porting companies but not only—toward sup-
pliers and banks, which resulted directly in
increased lack of trust in the state and limited
financial resources for investments.
In 2013%, the Government admitted that failure

3 European Commission, Albania 2016 Progress Report, Nov.2016
4 In September 2013 the Government started to assess late
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to refund the VAT or late refunds caused sig-
nificant problems to businesses. An audit on
late payments of the state to companies iden-
tified a debt of 72.57 billion ALL. According to
this audit, the line for VAT refund alone that
the state owed to businesses was 12.84 billion
ALL, or circa 18% of the total late payments.
For the first time, the state’s late payments
to companies, including those related to the
non-refunding of the VAT, were acknowl-
edged officially following the approval of DCM
no. 50, dated 05.02.2014 “On the adoption of the
Arvears Clearance and Prevention Stralegy and
action plan.”

The adoption of such a strategy was an ex-
pression of the serious commitment of the
Government to settle arrears as soon as pos-
sible in a correct, transparent and reliable
manner, as well as to strengthen fiscal disci-
pline to prevent new liabilities accrued in the
future®. This strategy was intended to not only
ensure better-improved finances as part of the

financial obligations.

5  Commitments of the government program — economic
development pillar: “On the payment of outstanding refundable
VAT amounts”;
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obligations of the Albanian Government to the
IMF in the context of the mid-term program
of assistance® from this institution but also to
establish a new partnership relationship with
the business community. According to the
Ministry of Finance, by 31 December 2015, cir-
ca 18 billion ALL were paid in total for the VAT
refund alone.

The achievement of the above objectives was
supported by changes in the legal framework,
namely: amendments to the law “On Value
Added Tax”, changes to tax procedures and re-
lated guidelines’ that provided clear deadlines
within which the administration must meet its
obligation to refund VAT to businesses. Such
refund must be executed within 30 days from
the application of exporting taxpayers and
within 60 days for all other taxpayers.

Later on, DCM no. 460, dated 22.06.2016, pro-
vided also automatic VAT refund (without risk
control/analysis) for exporters the value of the
exports of which amounts to more than 70% of
the total sale value during the tax period/peri-
ods for which refund is applied, being consid-
ered thus as zero risk taxpayers. According to
the Ministry of Finance, the effects of this new
provision extend to over 1050 companies that
constitute 40% of the total exporting compa-
nies in the country. The prompt payment of
accrued liabilities to businesses, including ac-
crued recoverable VAT, as well as identifica-
tion of fraudulent fictitious VAT refunds with
a considerable financial impact on the state

6  Ratification of the IMF loan - Law No. 33/2014 “On

the approval of the loan of 295 420 000 Sdr-Sh, that the
International Monetary Funds grants to Albania for the
36-months Support Program. (EFF)” and Memorandum of
Economic and Financial Policies.

7  Law No. 92/2014 “On VAT” entered into force on January
12015 and was amended by Law No. 90/2015, whereas Law
No. 9920 dated 19.05.2008 “On tax procedures in the Republic
of Albania” was amended by Law No. 92/2015.

budget, intended to show the serious commit-
ment of the Government and assist in restor-
ing confidence in state mechanisms, especial-
ly concerning easing restrictions of liquidity in
the private sector.

1. METHODOLOGY

The steps taken by the Secretariat to bring to

the attention of the Investment Council pro-

ceedings on VAT refund are as follows:

»  Desk research on the applicable legislation
on VAT refund and its dynamic and mod-
els set forth in the legislation of some EU
countries. This was done to identify qual-
itative changes adopted for purposes of
easing the VAT refund process.

» Conduct online a Survey (Annex B) for VAT
taxpayers. Businesses filled in this survey
anonymously by their direct experience
with the tax administration concerning
the VAT refund procedure. The survey
contained close and open questions to be
answered from 5 September - 31 October
2016. 77 businesses filled in the survey,
40% of which of foreign capital, 80%
with exporting activity, 60% with ex-
ports exceeding 70% of sales. The most
representative sectors in the survey
were processing industries (56%), trade
(27%) and services (24%). Also, 55% of
survey respondents have filed for VAT
refunds from September 2015 - Octo-
ber 2016. According to the answers in the
survey, 63% of VAT refund applications
are filed by exporting taxpayers, 16% by
taxpayers with a recoverable VAT amount
from investments and 21% by other tax-
payers. The survey had a specific section
where businesses could identify some of

the problems faced in doing business. The
most typical problems identified, also con-
firmed by experts of the area, have been
included in this paper under section 3.7,
“Other findings”.

»  Meelings and face-to-face interviews were
held with the chambers of commerce and
industry across the country®. In total, we
held 27 consultation meetings.

» The findings were consulted in focus
groups with businesses and fiscal experts.
2 meetings were held to this end: one with
the business community (12 companies)
in cooperation with the Chamber of Com-
merce and Industry in Elbasan and a joint
meeting with fiscal experts and business
associations in Tirana. Consultations with
businesses were held in collaboration with
the Chamber of Commerce in Gjirokastra,
Durrés, Fier, Shkodér, associations, inde-
pendent and administration’s fiscal ex-
perts.

2. APPLICABLE LEGAL FRAMEWORK

Albanian legislation which addresses, among

others, issues related to VAT refund is as fol-

lows:

» Law No0.92/2014 “On Value Added Tax”
(amended)

» MoF Instruction No. 6 dated 30.01.2015
“On Value Added Tax” (amended)

» Law N0.9920 dated 19.05.2008 “On Tax
Procedures” (amended)

» MoF Instruction No.24 dated 02.09.2008
“On Tax Procedures” (amended)

» DCM No. 953 dated 29.12.2014 “On imple-
menting provisions of Law No. 92/2014,

8  Durrés, Elbasan, Gjirokastér, Fier, Shkodér.
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“On Value Added Tax in the Republic of Al-
bania” (amended)

» DCM No. 460 dated 22.06.2016 “On
an amendment to DCM No0.953 dated
29.12.2014”

Conditions and deadlines

1. Law No. 92/2014 “On Value Added Tax”
(amended) sets forth cases when a tax-
payer can apply for the VAT refund.

The general criteria’ that a taxpayer must meet

to request a VAT refund are as follows:

a) The taxpayer must have carried forward a
recoverable VAT amount for 3 consecutive
months;

b) The total amount requested for VAT refund
exceeds 400,000 (four hundred thousand)
ALL.

In the case of exporters', it is stipulated that
they are entitled to apply for a VAT refund
when their recoverable VAT amount exceeds
400,000 (four hundred thousand) ALL. DCM
no. 953 dated 29.12.2014 “On implementing
provisions of Law No. 92/2014, “On value-add-
ed tax in the Republic of Albania” provides
details on categories of exporters. Before pro-
cessing an application for a VAT refund for a
taxpayer, the tax administration has the right
to demand the taxpayers prove that their eco-
nomic activity’s purpose is to execute taxable
transactions that entitle them to VAT deduc-
tion.

The tax administration carries out the refund

procedure under the rules outlined in Law No.

9920 dated 19.05.2008 “On tax procedures”

(amended), with VAT refund deadlines heing:

a) within 60 days of a taxpayer filing a re-

9  Article 77 paragraph 1
10 Article 77 paragraph 3
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quest™;

b) within 30 days of an exporter filing a re-
quest.

2. DCM No. 953 dated 29.12.2014 “On the
implementing provisions of Law No.
92/2014, “On Value Added Tax in the Re-
public of Albania” among other things,
foresees in detail in Article 10 the catego-
ries of exporters, for purposes of VAT re-
fund procedures, as well as the criteria on
the grounds of which the tax administra-
tion identifies them.

Currently, for VAT refund purposes, catego-

ries of exporters are taxpaying exporters, as

well as taxpayer persons who re-export for-
eign goods under the active processing regime
in the Republic of Albania, as outlined in the

Customs Code, who concurrently meet the fol-

lowing criteria:

a) The value of the exports during the tax pe-
riod/periods for which refund is requested
constitutes more than 70% of the total sale
value, including exports;

b) Have more than 1 year of export activity;

¢) Presentthe exportdeclaration form issued
in accordance with the Customs Code of
the Republic of Albania, as evidence for
having carried out the export;

¢) Do not have any unpaid social and health
insurance contributions.

The DCM outlines two procedures on VAT re-

fund according to the degree of risk, which can

also be found summarised in graph 1 below:

a) Awutomatic vefund”: According to the DCM,
taxable persons who meet the above crite-

11 All other taxpayers except for exporters
12 As per amendments effected with DCM No. 460 dated
22.06.2016

ria are automatically refunded® within 30
days from the day of submitting the VAT
refund application, as zero rvisk taxpayers.
b) Refund on the grounds of Risk Analysis':
- Taxable persons, with exports of more
than 50% to 70% of the total sales,
during the period/periods for which
refund is requested, are refunded with-
in 30 days from the day of the filing of the
VAT refund application, while hecoming
subject to the risk analvsis procedure
Sust.

If the risk analysis finds that the tax-
able person that is classified under this
category must undergo the tax control
procedure, the entire procedure, -
cluding the contvol, is completed within
30 days from the day of the filing of the
application. On the contrary, the refund
is executed through the State Treasury
system within 30 days from the day of
filing the refund application.

All other taxable persons who carry
out exports but do not meet any of the
above conditions®are refunded within
60 days from the filing of the vefund ap-
plication while becoming subject to the
visk analysis procedure.

13 Itis assumed to be without control by the tax administration
14 As per amendments effected with DCM No. 460 dated
22.06.2016

15 The conditions set forth in paragraphs 1 and 3 of Article
10 of the DCM

Conditions and deadlines

n
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Non-exporting taxpayers
1. Recoverable VAT amount carried forward for 3 consecutive months
2. VAT amount requested exceeds 400,000 ALL
Exporters are enfitled to request reimbursement when
the recoverable VAT amount is over 400,000 ALL

AUTOMATIC RISK 4 RISK )
30 DAYS ANALYSIS ANALYSIS
1. =70% Exports 30 DAYS 60 DAYS

I 2.More than 1 year
of export activity
3. Customs declaration
for export 60%
4. Do not have outstanding
payments for contributions

Administration and procedure

3. Law No. 9920 dated 19.05.2008 “On tax
procedures” (amended) determines the rel-
evantbodies that will follow the implementa-
tion of the VAT refund procedures'.

Concretely:

a) The taxpayer electronically applies for the
VAT refund” , which goes to the centralised
VAT Refund Department at the General Tax
Directorate.

b) In cooperation with the Regional Tax Direc-
torate where the taxpayer is registered, the
VAT Refund Department verifies the taxpay-
er’s tax situation and approves the recover-

16 Article 75/1
17  https://www.tatime.gov.al/sq-al/Pages/Video-Gallery.aspx

- 70% <560% - Export (O]
Export + Taxpayers

C

D

\— )

able VAT amount. When necessary, the tax

administration conducts controls based on

the risk analysis.
The 2015 amendments®™ to law no. 9920, con-
crete deadlines were set for the first time about
refundable VAT amount and additional guaran-
tees for the taxpayer about his rights toward the
tax administration, providing for an honest re-
lationship between businesses on the one hand
and the administration on the other. Concretely,
article 75/1 stipulates that: “7ke payment of the
recoverable VAT amount shall he carvied out within
5 days, through the treasury system, hased on the
rules outlined in the instvuction of the Ministry of
Finance. On the contvary, the taxable person shall

18 Amendments to Law No. 91/2015, dated 23.07.2015
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be entitled to he exempted from other tax liahilities to

the amount of the VAT claimed for vefund’

4. Instruction no. 24 dated 02.09.2008
(amended), provides details on the concrete
application of the above provisions regard-
ing the VAT refund, from the moment of the
taxpayer filing the request up to the moment
the payment is executed through the trea-
sury".

19 The detailed procedure was set forth by MoF Instruction
No.14/1 dated 04.09.2015

The GTD used to utilise specific Internal Rules
of Procedure for VAT refund, also published
online, % that were in line with the legal frame-
work until the end of 2014, but which were en-
tirely abolished following the amendments of
the last two years, as described above. Current-
ly, there are no Rules of Procedure on VAT re-
fund procedures that reflect the applicable legal
framework.

20 https://wwwtatime.gov.al/sqal/Legjislacioni/Vendime %20
Teknike/Documents/Rregullore %20per%20rimbursimin%20
e%20TVSH-se.pdf#search=rimbursim

FINDINGS

AT refund remains an essential indi-
cator in the doing business climate.
According to the World Bank Report
“Doing Business 2017, the post-filing
index - part of the Paying Taxes indicator - for the
first time includes VAT refund applications. A/-
bania has received a satisfactory scove (83 points)
vis-a-vis the best model, Estonia (98.5 points), hut
lags belind countries in the vegion, such as Croatia,
Macedonia and Montenegro. Considering that this
indicator is included for the first time in the Do-
ing Business methodology, the progress of Alba-
nia regarding this indicator remains to be seen in
the years to come.
According to IMF studies, the more developed
a country is, the higher the level of refunded
VAT vis-a-vis gross VAT value, amounting even
at 40% of the gross VAT value?. Data from the
Ministry of Finance for 2011 -2015 on fiscal
indicators show that VAT refund has a minor
role in the total gross revenue values generated
from VAT.

21 IMF, VAT Refunds: “A Review of Country Experience”, 2005

13

ON THE REFUND OF THE

VALUE-ADDED TAX (VAT) 2015-2016

TN Progress of VAT refund vis-a-vis Gross VAT
value, 2011 - 2015

160,000 9%
140,000 8%
0,
120,000 7%
6%

100,000
l 5%
80,000 .
60,000 3%
40,000 2%
20,000 1%
0 0%

A o ™ o

M Gross VAT VAT Refund I % of VAT refund

Source: Fiscal analytic indicators, Ministry of Fi-
nance

As presented in the above graph, the value of
refunded VAT has fluctuated over time from 6%-
8% vis-a-vis the total gross VAT value. Accord-
ing to most recent data from the Ministry of Fi-
nance, VAT refund for January — August 2016 has


https://wwwtatime.gov.al/sqal/Legjislacioni/Vendime Teknike/Documents/Rregullore per rimbursimin e TVSH-se.pdf#search=rimbursim
https://wwwtatime.gov.al/sqal/Legjislacioni/Vendime Teknike/Documents/Rregullore per rimbursimin e TVSH-se.pdf#search=rimbursim
https://wwwtatime.gov.al/sqal/Legjislacioni/Vendime Teknike/Documents/Rregullore per rimbursimin e TVSH-se.pdf#search=rimbursim

reached 5,504 million ALL with a growth of 22%
compared to the same period of 2015, i.e., circa
6% of the gross VAT value collected from tax and
customs offices.

Most recent data from the GTD point out an in-
creased number of refund applications during
these 10 months of 2016 compared to the 12
months of 2015, both for businesses operating in
the active processing regime® (APR) and all oth-
€r taxpayers.

[GITMZEA Requests for VAT refund in number and
value (thousand ALL)

18,000,000 r 700 16,000,000 ~ 600
16,000,000 / L 600 14,000,000 L oo
o0 - 500 12,000,000 ——— i
12,000,000
10,000,000 400
10,000,000 - 400 -
8,000,000 300
8,000,000 L 200 I
6,000,000 L 0o 6,000,000 200
4,000,000 4,000,000 I
2,000,000 n - 100 2,000,000 - 100
0 - -0 0 — Lo
2015 October 2016 2015 October 2016
B Total value for all taxpayers [l Total value for cut and trim I8 Total value for all taxpayers Total value for cut and trim
Total number for all taxpayers Fason Number e TOtal NUMDber for all taxpayers e Fason Number

Source: Generval Tax Divectorate (2016)

22 Active processing is an economic customs regime the main
purpose of which is to export labour, technology and other eco-
nomic factors which simply or finally transform goods into goods
ready to be used as products in other processing, assembling
operations or for consumption. The procedure allows the use of
non-Albanian goods into the customs territory of the Republic of
Albania, in one or more processing operations if they are export-
ed outside the customs territory of the Republic of Albania in the
form of compensating products. The active processing regime
allows the processing of non-Albanian goods destined for re-ex-
port in the form of compensating products: i) without payment
of customs duties (suspension system), or; ii) reimbursement
after their re-export (refund system).
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» 'The number of approved applications for
2015 was 94% of the total requests filed by
taxpayers. For APR businesses, this level
was 99%.

» Refund in the case of approved applications
has been executed 100% for both periods.
Figures below present a reflection of requests
and factual refunds in number a value for all tax-
payers generally and APR businesses specifical-

ly, for 2015 and 2016 (until October).

[GITEEA Actual VAT refund in number and amount
(thousands ALL)

The analysis conducted by the Secretariat,
based on the Survey results and consultation
meetings, found that VAT refund procedures
have improved both in the formal and practi-
cal sense. Thus, 54% of respondents confirm
that the VAT refund application procedures
have been simplified. Also, 72% of those who
said they had applied, confirm that the appli-
cation had been approved and received the
VAT refund.

MY Have you received a VAT refund?

a) All taxpayers

15
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b) Exports above 70%

M Yes MNo M Ongoing

M Yes MNo M Ongoing

The data has been processed by the Secvelariat hased on the answers lo the Survey, November 2016

Main comments from businesses participat-
ing in the survey and during meetings held
with them and experts of the area focus on the
following:

1. THE VAT REFUND CRITERIA ARE
CONSIDERED HARMONISED, BUT
SECONDARY LEGISLATION NEEDS TO
BE UPDATED (MOF INSTRUCTION NO.
24, DATED 02.09.2008)

Criteria for VAT refund are generally harmon-
ised in legislation. However, criteria outlined
in the secondary legislation and concretely in
the Minister of Finance’s Instruction No. 24 dat-
ed 02.09.2008 “On tax procedures”, point 75/1,
are not the case. These criteria have not been
updated in line with the provisions of DCM No.

460 dated 22.06.2016. The instruction reads:
I the tazxpayver is not a zero-visk expovier (100%
exporter), hul il goes through the active processing
regime, ov is an exporier in move than 60% of the
total sales value, then it shall he refunded within
30 days, while being subject to the visk analysis’
Meanwhile, DCM No. 460 dated 22.06.2016,
which was issued later on and was drafted in the
context of the Government’s package to encour-
age exports and to increase liquidity at their dis-
posal, stipulates that zero risk exporters shall be
considered those exporters who, besides general
conditions meet concurrently the requirement to
export more than 70% and not necessarily 100%
of the total sales value. The other exporter’s cate-
gory, which shall be refunded within 30 days and
on the grounds of the risk analysis, is that of tax-
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able persons who export from 50% to 70%, not
the one for those who export over 60% of their
total sales value.
This discrepancy vesulls from interventions, al dif-
Jfervent times, in the above hy-laws that are part of the
legal framework architecture that regulales fiscal
matlers. Regardless of this discvepancy, the tax ad-
ministvation divectly applies the criteria outlined in
DCM No. 460. We must underline that many busi-
nesses that participated in the survey or attended
meetings with the Secretariat were still referring
to the old criteria pursuant to the specifications
of Instruction no. 24.
During meetings of the Secretariat with the GTD
and Mok, it was found out that institutions are
aware of this discrepancy and that it is expected
to be remedied by the final amendments to In-
struction no. 24. The latter will also reflect some
other additions and changes to the tax proce-
dures, which were being discussed until recently
and finally adopted by the Assembly of Albania
on 03.11.2016.

2. THERE IS IMPROVED AWARENESS
REGARDING REFUNDS (2015-2016);
HOWEVER, MEETING VAT REFUND
DEADLINES REMAINS A CHALLENGE
FOR THE ADMINISTRATION

Almost all stakeholders, businesses and experts
contacted by the Secretariat found improved
awareness of the administration in carrying out
VAT refunds in compliance with legal deadlines.
Regardless of this, answers to the survey (Sep-
tember-October 2016) indicate that in many cas-
es, a refund has been made after the expiration
of 30- and 60-days deadlines. Thus, the survey
results show that the refund was made in 54% of
cases after the lapse of 60 days. Only 11% of re-
spondents said that refund within 30 days was

completed for businesses “exporting more than
70% of their total sale value”. The GTD confirms
that during 2016 only 13 applications have been
approved within 30 days and 174 within 60 days
and that in many cases, delays result from the
actual lack of administration’s ability to conduct
the control, to write the report within 30 or 60
days, especially when the taxpayer’s transac-
tions are complex.

3. CURRENT VAT REFUND
PROCEDURES ARE CONSIDERED AS
SIMPLIFIED WHEN COMPARED TO
PREVIOUS YEARS

More than 56% of businesses responding to the
survey consider the VAT refund procedure sim-
plified compared to the procedure before 2015.
We underline that VAT refund procedures have
been specified in detail under point 75/1 of In-
struction No. 247, Point 75/1 describes elements
that must be followed by the taxpayer from the
moment they fill in the refund application and
steps that the tax administration must take from
the moment it receives the application until its
approval. These provisions provide for a more
transparent VAT refund system due to increased
accountability of the tax administration to tax-
payers. In the meantime, the centralisation of the
process in its entirety at the GTD’s VAT Refund
Department enables for more rigorous control
of the VAT refund applications through the risk
system.

23 These amendments were done by Instruction No. 14/1,
dated 04.09.2015. Published in the Official Journal No. 156 on
7 September 2015

4. LARGE NUMBER OF CONTROLS FROM
THE TAX ADMINISTRATION REGARDING
VAT REFUND APPLICATIONS

[t is worth noting in advance that DCM no. 460 dat-
ed 22.06.2016 (which provides for an automatic
vefund within 30 days for exporters exporting more
than 70% of theiy total sales value) enteved into force
only on 28 June 2016. As such, its real impact in de-
creasing the number of tax contvols from the admin-
istration for this category of exporters will he better
identified duving 2017.

According to the survey results, 87% of all com-
panies that have applied for VAT refund were
currently subjected to VAT tax controls, includ-
ing “over 70%” exporters (in 88% of cases in the
survey). The outcome of interviews and meet-
ings confirms this fact that the Secretariat held
with businesses. Meanwhile, a very small num-
ber of companies, mainly from the apparel in-
dustry, have declared to have benefited from the
automatic VAT refund, i.e., within 30 days and
without controls. GTD data also point out a very
low number of automatic refund cases, specifi-
cally 5 cases for 2015 and 11 cases for 2016.
According to the applicable legal framework, tax
cortrol is not always requisite, but only when 7
vesulls lo he necessary from the visk analysis. In-
struction no. 24, point 75/1.1 reads: “When neces-
sary, in accovdance with the visk analvsis, the VAT
Refund Department, which reviews the refund ap-
Plication and carrvies out the vefund procedure as a
whole, shall request that the pertinent Regional Tax
Directorate conducts a tax control hefore approving
the refundable amount’

Businesses are concerned over the high number
of controls that the administration generally, and
tax administration specifically, carry out; con-
trols conducted by the tax administration follow-
ing their VAT refund application are bureaucrat-
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ic, especially when these entities were subjected
to a thorough tax control soon before. According
to data from the General Tax Directorate fraud-
ulent applications discovered during controls on
VAT refund remain quite low at 4.3% of the con-
trols for 2015 and 3.4% for the 10 months of 2016.
This figure can be interpreted in a way as evi-
dence of businesses’ responsible actions when
applying for VAT refund to ensure they are strict-
ly in line with the applicable legislation.

The fact that the number of contvols vemains hioh
and concerning fov businesses leaves voom for dis-
cusstons on the efficiency of the visk analysis system
initiated in 2015 and the critevia that the adminis-
tration uses for this system. It is deemed as neces-
sary, a more detailed analysis with a focus on the
efficiency of tax checks on VAT refund, the prop-
er use of the risk analysis system, the exchange
of information between tax and customs admin-
istration, especially in relation to active process-
ing regime activities and overall efficiency of the
administration’s resources.

5. THERE IS SOME IMPROVEMENT
(OVER 40% OF THE SURVEY
RESPONDENTS RATED AS “"SOMEWHAT
GOOD" AND 30% AS “GO0OD")

THE RELATIONSHIP BUSINESS-
ADMINISTRATION

There is some improvement in general on the
business opinion about the behaviour of tax ad-
ministration not only in the framework of VAT
refund. Therefore, according to the survey’s data,
the work of tax administration regarding the re-
quests for refund has been rated as “somewhat
good” by 40% of the respondents and as “good”
by 31% of respondents.

On the other side, it is noted a kind of hesitation
from a group of businesses to apply for VAT re-
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fund even on cases when they have enough re-
coverable VAT amounts for refund. According
to the Secretariat’s Survey, in the responses of
those who have not applied for VAT refund, 32%
of them state “lack of trust” for Vat refund, while
42% of them state other reasons such as “fear”
thatif they apply for VAT refund, they will have to
undergo for sure a tax inspection and very likely
to be penalised by the tax inspection.

There is still a perception from the business that
inspectors during an inspection have the objec-
tive to reduce as much as possible the recover-
able VAT amount to be refunded to the business.
For this purpose, some vain reasons and justi-
fications unbased on the legislation?* are used,
such as: ignoring invoices due to small formal
mistakes; accept VAT only as recoverable and not
refundable with the claim that the business has
not made any sales in relation to this purchase,
butinstead keeps it still in inventory/storage (e.g.
in the trade of cigarettes and cement); ignoring
recoverable VAT for pre-payment invoices al-
though there is a justified documentation (e.g.
order contracting or contractual engagement
between typical parties in the sector of con-
struction) etc. Such cases are in particular more
evident when refund requests are of substantial
amount of money. E.g., in the case of taxpayers
who exercise their economic activity upon con-
cessionary contracts in the sector of energy and
for this purpose make new investments. In some
cases, tax administration has not acknowledged
some expenditures for works done (streets,
bridges) in function of the economic activity with
the reason that “#e investment value despite heing
proved with regulay invoices, goes hevond the con-
cessionary contvact and consequently not in func-

24  Reasons also unaccepted by various decisions of the
Administrative Courts

tion of the economic activity.”

Asked during consultations, businesses and in-
dependent expert of the area relate this fact also
with the conditionality of the tax administration
to fulfil the monthly revenue plan. According to
them, it is this plan which perhaps “conditions”
the behaviour of the administration toward busi-
nesses and consequently the approval or not of
the requests and the current VAT refund within
the legal deadlines mentioned above. Mean-
while, based on the survey and on the consulta-
tions held with the businesses, e.g., during meet-
ings with some investors in the energy sector,
there still persist the issue of ‘@elays and non-ap-
proval of VAT vefund velated to expenditure occurved

durving project design and development stage.”

6. BUSINESSES OUTDATED
INFORMATION BECAUSE OF THE
DYNAMICS OF LEGAL CHANGES.
CONTINUOUS COMMUNICATION
ADMINISTRATION - BUSINESS TO
ENHANCE THE COMPLIANCE OF
BUSINESSES REGARDING THE TAX
SYSTEM — STILL INSUFFICIENT.

Based on consultation meetings held with busi-
nesses, it came out that many of them, for exam-
ple in Elbasan, did not have all the necessary in-
formation on applicable VAT refund procedures,
or risk system operation and legal amendments
inthisarea during the lastyears. We learned from
interviews with some of them that businesses re-
quest information in traditional ways, for exam-
ple, they directly contact the tax administration
instead of using updated information on amend-
ed legislation, or the zideo-demonstration in the
official webpage of the GTD®. They admitted
that they decided whether to file an application

25  https://www.tatime.gov.al/sq-al/Pages/Video-Gallery.aspx

for VAT refund or not after personally contact-
ing the tax administration. In most cases they
had given up the VAT refund application from
fear of tax controls, not receiving, thus, needed
information on the automatic refund opportuni-
ties in cases when they classified as business-
es exporting over 70% of their total sales value.
Lack of information on updated legislation and
applicable procedures is also noticed among the
administration itself?*, experts or associations
that defend the interests of a certain category of
businesses as a whole. This is not only due to the
dynamics the legislation goes through in Alba-
nia, as the Secretariat has previously identified”,
but it is also the result of inadequate education
and a mentality according to which efforts are
made to avoid official communication with the
administration. Preliminary studies conducted
by the Secretariat found out that 1,457 officials of
the tax administration have been trained during
October 2015 - March 2016, while there is as well
a training program for 2016. We would suggest
including specific training on the dynamics of
changes regarding VAT refund procedures (GTD
webpage).

7. ON BUSINESS CLIMATE - OTHER
FINDINGS

The following findings have been identified by
businesses themselves when filling in Section
III of the Survey on the problems in doing busi-
ness in Albania, and by the Secretariat during
meetings and focus groups. To enable a compre-

26 In one occasion, during a tax inspection carried out

in 2016 for an APR entity, the tax inspector had requested

the order for the release of goods from the customs, as a
justifying document. Meanwhile, MoF Instruction No. 6, dated
30.01.2015 “On VAT” and DCM No. 953, dated 29.12.2014
specify that the customs declaration is the only justifying
document for exporters.

27 Refer to customs control
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hensive analysis of findings with the objective to
bring a more accurate information in this Tech-
nical Note, the Secretariat has also consulted
with the customs administration.

a. Applying reference prices at the
Customs

Some businesses commented on the application
of reference prices in some customs offices, for
goods imported both from EU and non-EU coun-
tries. These businesses claim that even when
they had all the documentation justifying the
transaction (including original invoices which
can be easily verified by the Albanian customs
administration through information exchange
with the customs administrations of exporting
countries), they were still obliged to pay VAT at
the customs, with VAT being calculated on the
computed value based on reference pricing lists,
in line with alternative evaluation methods. Ac-
cording to these businesses, customs’ failure to
acknowledge the real price of the transaction/
invoice and application of alternative methods
increases chances of corruption, due to direct
contacts of economic operators with customs
officers, confusion, lack of stability and room for
evasive interpretation. Viewed from a broader
perspective, this makes it difficult for the busi-
ness to ensure fiscal and financial compliance.
According to the customs administration at the
beginning of this year it was established and
made operational the National Valuation Data-
base as per WCO* recommendations. National
Valuation Database unifies customs valuations
in different branches of customs and ensures
equal treatment of all operators nationwide.
Based on the current legislation regarding cus-

28 World Customs Organisation


https://www.tatime.gov.al/sq-al/Pages/Video-Gallery.aspx
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toms valuation of goods, the revaluation is done
in cases where there is reasonable suspicion. De-
spite this, the customs administration is obliged
to justify such interventions.

GCD clarifies that the use of the method of trans-
action has increased. Presently, the transaction
method is used for about 88% of the declarations.
Alternative methods are used mainly for goods
originating outside the EU. The list of goods has
been diminishing in number. For 2015, have been
removed from the list 92 items while 83 items re-
moved for 2016.

b. Customs procedures/commodity
codes

Some companies (apparel industry) have been
subject to fines on the justification that the com-
modity code in the customs declaration was in-
correct, according to an assessmert of the cus-
tom’s laboratory, which businesses say to have
not received. They add that even after filing an
administrative appeal they have not been provid-
ed with the laboratory results and “the answer to
the appeal was vague, indicating only legal refer-
ences”. According to businesses, the code is as-
signed by the Customs Office of the other coun-
tries (e.g., Italy) and their change does not bear
any financial consequences for the customs,
because they are commodity codes for active
processing regime goods, which are not, under
any circumstances, subject to the customs’ code.
For this reason, fines on these kinds of cases are
considered by the business as excessive.

In the meantime, GCD clarifies that laboratory
response should be sent to the businesses. Spe-
cifically, based on the Directive 8909/1, dated
10.04.2014, article 6.2 /a, states explicitly that
“the laboratory sends 2 copies of Certificate to Cus-
loms Branch. Customs hranches have the oblication

1o attach to the customs practice the “Certificate of
Verification of the tvpe of goods and Tavilf Classifi-

cation”issued by the Customs Lahoratory. Customs

branches send the other original certificate 1o

the entity or its vepresentative for information

about the conclusions issued by the Customs

Lahoratory’. Also, GCD informs that Ministry

of Finance has proposed in the fiscal package

for 2017, changes in the law on customs tariffs,

where is proposed that for a significant list of
products which are used by the apparel (cut-

and-trim) industries, customs tariffs become 0%

starting from 1January, 2017.

c. Non-release of customs guarantees
and failure to timely communicate
pertinent reasons to businesses

Even though customs procedures have im-
proved (as also confirmed by the Chambers
of Commerce and Industry of Gjirokastra and
Durrés), non-release of customs guarantees, set
upon request of the customs administration, still
remains a problem. It was reported during meet-
ings (2-3 cases) that even though the 6-month
deadline needed for the guarantee had expired
and the customs administration had already
controlled the cleared goods, customs guarantees
had not vet heen released even following constant
requests from businesses. Moreover, there was
no answer whatsoever to businesses’ requests.
The said businesses understood this to result
from the pertinent customs offices’ need to in-
crease ‘their revenues’

After verifying with GCD this concern of the busi-
ness, GCD states that “7hkese cases relate to hank
Suaranlees hold hy custom branches when they ac-
cept the transaction as customs value till the verifica-
tion of the invoice. There are cases when the reply from
corvesponding cusloms office is delayed move then 6

months (the legal deadline), then the customs cannot
rvelease the guarantee. This issue is not velated to cus-
lfoms revenues, since the guarantees ave seized in the
bank and cannot be used lyy customs or husiness’.

d. Informality and unfair competition

Regardless of the positive impact of the mea-
sures that were applied during September -De-
cember 2015 against informality, these mea-
sures are currently becoming less persuasive.
This has encouraged again a high degree of in-
formality, identified mainly among small busi-
nesses that execute transactions with the final
consumer and which have been selling products
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without using fiscal devices. So as not to exceed
the VAT threshold (5 million) these businesses
refuse to take invoiced goods from businesses
that sell at retail prices. In the conditions when
retail businesses cannot legally sell with a fiscal
invoice (fiscal device)?, but only through tax in-
voices, they end up reporting lower turnover and
unfair competition from other entities that sell
without an invoice by encouraging, thus, infor-
mality. This situation has brought about serious
difficulties for honest businesses, distortion of
the market and fair competition and, as a result,
fewer revenues for the state budget from VAT or
profit tax.

29 Atrticle 54/5 of Law No. 9920 dated 19.05.2008 “On tax
procedures” (amended) stipulates that: “Until 31.3.2016, for
any wholesale taxpayer who sells goods to buyers who do
not exercise any commercial activities (individuals), the sales
by invoice issued by the fiscal cash register shall not exceed
10% of the taxable amount of the goods sold on the same tax
period of the previous year, VAT excluded. As of 1 April 2016,
wholesale taxpayers shall not be allowed to sell with tax invoice
to buyers who do not exercise any commercial activities
(individuals)*

(Amended by Law No. 99/2015, dated 23.09.2015. Published
in the Official Journal No. 187, dated October 28, 2015).
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RECOMMENDATIONS

According to the IMF study®, it is suggested that the best VAT refund practices should have the follow-
ing characteristics:
» Adequate prediction and monitoring systems lo anticipate the degree of VAT refund applications;
» The vefund should take place within a reasonable legal timeframe (e.g. 30 days from the vefund
application) and he accordingly reporied;
» The administration should pay intervest on late refunds;
» Therecoverable VAT amount should go jor the payment of VAT and other lax liabilities.
» Exporters should he refunded immediately.
» The verification of VAT refund applications should be infegrated in the hroader tax control programs,
where preliminary controls ave limited only (o high visk cases.
» Appropriate sanctions should be applied for taxpayers who claim fraudulent vefunds.
» On reasonable grounds, taxpayers should have the vight lo appeal decisions of the tax administration
that veject refunds.
» The ltax administration should offer clear information to the taxpayers on the rights and obligations relat-
ed to procedures that make a vefund application valid.

as below:

ecommendations processed by the
Secretariat as a remedy to the find-
ings of the survey and discussions
held with the groups of interest are

Respect deadlines set forth in the
applicable legal framework.

Automatic VAT refund should continue to be ex-
ecuted within 30 days for taxable persons that

30 IMF Working Paper, VAT Refunds: A Review of Country Experience, Graham Harrison and Rusell Krelove, November 2005

export more than 70% and between 50%-70% of
their total sales value, according to the risk anal-
ysis, and within 60 days for all other taxpayers,
again in accordance with the risk analysis. Con-
clusion of procedures within the ambitious dead-
lines set forth in the legal framework remains a
challenge for the administration. Regardless of
the fact that these deadlines can be somehow
short, procedures should be carried out based on
the following elements:
»  Efficient risk analysis criteria, as in Recom-
mendation No. 2.
»  Constant periodic training for the tax admin-
istration.
» Obligatory interest on late VAT refunds for
tax administration to businesses, in accor-
dance with Article 76 of Law No. 9920.

Ease the procedural burden for the tax

administration and businesses.

»  Efficient application of the risk system to en-
able a reduction in practice of the number of
controls, generally, of the tax administration
(including controls on VAT refund). In this
context cooperation and exchange of infor-
mation should be strengthened between the
GTD and the GCD regarding risk assessment
on VAT refund, as part of plans to conduct
joint analysis on risk in tax and customs of-
fices®.

» Consideration of the risk elements in cases
when the business has shifted within a cer-
tain period of time, for example, 1 year to full/
thorough control to avoid the control on VAT
refunds for tax periods included in this time-
frame. This element should be acknowledged
in internal guidelines for GTD inspectors.

»  Proper application of VAT refund principles
when the taxpayer meets the basic criteria,

31 IMF Country Report No. 16/143, Albania June 2016
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for example the amount of 400,000 ALL and
for 3 consecutive months. Practices when the
requested VAT amounts are acknowledged
as recoverable to the businesses, but not re-
fundable on the basis of unreasonable doubts
or not grounded on the legal framework
should be avoided.
Some of the businesses and experts contacted by
the Secretariat go even farther in their suggestion
to simplify the process through automatic VAT
refund on monthly basis for every recoverable
VAT amount. They are of the opinion that the risk
of abusive practices can be fully avoided in this
case through the conduct of thorough controls in
accordance with the criteria of the risk system,
real-time exchange of information between in-
stitutions, such as for example between tax and
customs administrations, tax and NBC etc. From
the Secretariat’s viewpoint szch a reforin should
be seen as a long-term ohjective, rather than as
a realistic opportunity for short term implemen-
tation in the conditions when the administration
and the businesses themselves are at very early
stages of consolidating their activity to guarantee
compatibility with the applicable legislation.

Transparency over internal procedures
in addressing VAT refund cases.

It is suggested that an internal document on the
tax administration is drafted and published -
Rules of procedure jor the VAT refund, detailing
the fundamental principles and risk criteria,
concrete steps, procedures and deadlines that
various levels within the tax administration, in-
cluding the Risk Department, Control Depart-
ment and VAT Refund Department should bear
in mind regarding this procedure. The document
will enable the professional enhancement of in-
spectors, especially at the local level, but will also
standardise the process from central to local lev-
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el. The publication of these Rules of Procedure
is recommended as an expression of high stan-
dards of a transparent, accountable administra-
tion with a view on taxpayers.

Improve information offered by

GTD through an interactive website
(including a helpdesk or hub) for
businesses, to enable the fiscal
education of taxpayers and increased
transparency, but above all, to
facilitate a more structured service.
From the Secretariat's point-of-view and as
businesses underlined, this information is indis-
pensable, but remains basic and does not offer
guidance for businesses’ specific needs. It is nec-
essary that information reaches taxpayers in a
more structured way, be it via the official webpage
or through online training sessions, at set times,
for certain business categories. For example, it is
difficult for the average taxpayer to surf the cur-
rent webpage, even when searching for the most
recent legislative amendments (2015-2016).

Budget plans should not determine the
tax administration’s decision-making
for refund delays on recoverable VAT.
This recommendation was presented during
the Focus Group meeting of the Secretariat
with experts of the area on 07.11.2016. It was
admitted that the tax administration is condi-
tioned in respecting VAT refund procedures,
among other things, from the need to respect
the plan of revenues generated from tax, as
projected by the Ministry of Finance. Accord-
ing to the experts, the refundable VAT line
must not be the responsibility of the tax ad-
ministration, but must be planned as a sep-
arate budget line.

In this way the tax administration would avoid
“conflict of interest” in accomplishing its rev-
enue plan on one hand and respecting dead-
lines for the refund of the recoverable VAT.

The reform launched in 2015, should be
structured, efforts for the enforcement
of anti-informality measures should be
improved

As the IC recommended during meeting
No. 3 “Tnformality as a common Government
- Business challenge” every measure in the
context of the jormalisation veform must take
place in partuership with honest businesses.
Constant application of measures against
businesses which carry out their economic
activities without issuing tax invoices must be
of priority. The application of such measures
should not only be punitive, but educational
at the same time, for all taxpayers, and should
finally aim to provide proper conditions for
fair competition.

Businesses need to further build

“their capacities” in terms of

receiving timely and accurate
information regarding any changes
that affect the environment they
operate in.

The analysis of the Secretariatand meetings with
all stakeholders found that, in order to provide
this service to the business, it is indispensable
for business associations to perhaps engage
“dedicated people,, by putting at their disposal
timely and accurate information that would
enable a more structured discussion and
consultation process about changes affecting
the businesses.
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