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IMPROVING DECISION-MAKING
AND PUBLIC-PRIVATE DIALOGUE

INTRODUCTION

ublic consultation is one of the key

regulatory tools employed to improve

transparency, efficiency, and effec-

tiveness of regulation besides other
tools such as Regulatory Impact Analysis (RIA),
regulatory alternatives and improved account-
ability arrangements'. In this sense, public con-
sultation is essential in the process of drafting
public policies, as it enables the identification
of real problems or data, integrates transparen-
cy in the stages of their preparation, and it gives
the opportunity to stakeholders and the public to
contribute to the implementation of reforms.
Specifically, in the framework of the measures
taken or expected for the country’s EU integra-
tion, it is required that the processes be based on
a sustainable dialogue with partners/stakehold-
ers outside institutions (such as employers’ un-
ions, business and trade organisations, academ-
ia, NGOs). This should be done in coherence with
the criteria for the discussion of the economic,
political, legal, and institutional chapters of the
“acquis” and according to the legal framework
for the right to information and notification and
public consultation?

1 Background Document on Public Consultation-OECD

2 Order No. 113, dated 30.08.2019 - On the Forms of
Participation, Functioning and Institutional Structure of the

The Albanian legal framework for notification
and public consultation was endorsed in 2014.
The level of its implementation into practice has
been improved, as already evidenced in the last
SIGMA report®. Albania’s performarice in policy
development and coordination has been strong
and has shown improvement. However, many
challenges have vet lo be addressed, pariicularly
by ensuring svstematic implementation of all new
processes and [00ls in aveas such as centre of govern-
ment (CoG) coordination, stralegic planning, regu-
latory impact assessment and public consullation’”.
EU Progress Report for Albania (2021)°, while
analysing the process of public consultation
for the three levels of governance, underlines
that: “while the 2014 Law on public consultation,
laying down the procedural novmns for transparen-
¢y and public participation in decision-making, is
generally in line with European standards, while
consultations often vemain artificial exercises” In
fact, consultation remains a complex process for
societies in transition, both for institutions and
stakeholders, as it requires not only sustaina-

Partnership Platform for European Integration
3 2019 SIGMA Monitoring Report -Albania

4  https://www.sigmaweb.org/publications/Monitoring-
Report-Executive-Summary-2021-Albania.pdf

5  EU Progress Report for Albania 2021
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ble will and commitment but also expertise and
technical capacities.

As a public-private dialogue platform, the IC has
promoted public consultation of draft acts with
an impact on business, using evidence through
inclusive participation and provision of sys-
temic recommendations at both strategic and
technical level regarding the content of specific
acts®. Since 2015, the Secretariat has identified
concrete cases by the private sector on consul-
tation or non-consultation of certain acts at the
central level (e.g., fiscal package) and local (e.g.,
imposing temporary tariffs). Currently, the pub-
lic consultation comes at the centre of the work
of the IC Secretariat as part of the IC agenda ap-
proved by its members, where the topic of public
notification and consultation was the most voted
for 2022. Also, it reflects a concrete sensibility of
representatives of the business community (As-
sociation of Producers, Tirana Chamber of Com-
merce, and Industry) raised at the January 2022
IC meeting.

6  Strategy on BIDS 201-2027, Law On MSME, Law “On
Insolvency”, Law “On Start-ups”, etc.

Based on the above, the Secretaviat has prepared this
analysis aimingto timely evidence key challenges rve-
lated to the husiness-public institutions intevaction
with reference to legal and formal standavds for pub-
lic consultation as provided by law no. 146,/2014 “On
Notification and Public Consultation” and hy specif-
iclaws, as well as the need for clear and comprehen-
sive identification and contrvibution of the parties in
public consultation.

The ultimate objective is the elaboration of prior-
ity interventions, aiming to support trust-build-
ing in the process of public consultation while
speeding up improvements on (a) the level of
transparency and implementation of public
consultation procedures; (b) clear identification
of the role to be played by business representa-
tives; (c) effectiveness of existing mechanisms
and/or the provisioning of new mechanisms; (d)
raising awareness on public consultation proce-
dures and accountability of the parties involved
through public reporting to increase trust in pub-
lic consultation.
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METHODOLOGY

he analysis is based on an all-inclusive
methodology which consists in:

1. Desk Research - Consultation of documents,
laws and bylaws, national and internation-
al reports on public consultation in Albania,
practices, and decisions on reviewing com-
plaints regarding the violation of the right to
notification and public consultation at Infor-
mation and Data Protection Commissioner.

2. Svuthesis of the findings and reconmendations
so far, presented in national and internation-
al reports from several actors about the pub-
lic consultation.

3. Review and Symthesis of quantitative and
qualitative indicators of public consultation
according to official reports published by the
Centre of Governance-Council of Ministers
and other reports published in the electronic
register as of the end of April 2022.

4. Questionnaire/Survey - sent lo a group of busi-
ness associations (110) identified by the Sec-
retariat based on several indicators, such
as the number of members, interaction with
public institutions on issues affecting the pri-

vate sector, consultations with the IC Secre-
tariat in various instances, etc. Out of 110, we
received 26 filled questionnaires.

5. 30 consultation meetings held during the peri-
od February - April 2022 with public bodies at
different levels of government, associations
and business chambers, various experts in
the field, and projects of donors working in
the area of public consultation.

6. Onganization of 2 focus groups with business
associations (28 participants) and govern-
ment and experts in the field (4 participants)
representing the business, husiness associa-
tions and chambers of commerce, experis, se-
lected institutions at the technical and political
level, NGOs, development partuers, academia,
elc.

7. Review of Public consultation practices and
models implemented in Croatia, Estonia,
and North Macedonia’.

7 North Macedonia: Online Consultation Portal (Sources:
Gapikj-Dimitrovska, G. & Lazarevski, G., 2015; Open
Government - Partnership, 2016; OECD, 2019



8. Coucrete examples of positive and negative cas-
es of public consultation with IC stakeholders,
mainly business assoctations, IC proactive parit-
ners in the field of investiment climate improve-
ment such as UCCIAL, ACER, ICC Albania,
KASH, AREA, Advantage Austria, CCI Tira-
na, DIHA, Association for Loocal Autonomy,
Association of Albanian Municipalities, in-
dependent experts, and projects like “Strong
Municipalities”, “RISI Albania”, etc.

9. Review of written comments received from
(a) archive of IC Secretariat since 2015; (b)
from AREA/FIAA; (c) selected chambers of
commerce or KASH d) SWISS projects like
Strong Municipalities and RISI Albania fo-
cusing on non-compliance with deadlines or
information on important legal packages for
both central and local government levels.

10. For the purposes of our analvsis and in view
of the preparation of recommendations, good
consultation practices are cousidered as rec-
ommended hy OFECD in the “Background doc-

ww.investment.com.al

ument on Public Consultation’. This crucial
document explores various public consulta-
tion mechanisms and good practices in the
selected OECD countries.

11. Monitoving of some public consultation prac-
tices as published in RNPC or evidenced from
time lo lime. Secretariat has not performed
monitoring of all the practices followed by
the Ministries nor a full qualitative and quan-
titative assessment of notification and public
consultation but focused mainly on those
practices with reference to the draft-acts im-
pacting business.

The Secretariat would like to thank husiness associ-

ations, development pariners,/projects, and govern-

ment vepresentaiives jor theiv valuable inpuls and
active engagement duving individual consullation
and two focus groups, thus helping us further vali-
date preliminary findings and elabovating the he-
low priovity interventions. A special thanks also to
the public institutions for their cooperation, such as
Prime Minister's Office, MFF, NAIS, eic.

8  https://www.oecd.org/mena/governance/36785341.pdf

CONTEXT

reliminary and qualitative consul-
tation of legal and regulatory acts is
part of the monitoring, findings, and
suggestions of some important na-
tional and international actors, including anal-
ysis of civil society and business organisations.
Public consultation gives the opportunily lo citizens
and businesses lo make an active contvibution lo
regulatory decisions. It can improve the reliability
and legitimacy of government aclion and increase
acceptance from the afjected persons. It can promote
high-quality regulations, identify the most effective
alternatives, lower costs for husiness and admin-
istration, betler compliance, and faster regulatory
responses to changing conditions. The OECD recom-
mends that “to enable a countvys legal framework
improvement, the consullation process should in-
clude primary and secondary legislation™.
In this context and for a more all-inclusive analy-

9  OECD in the ‘Background document on Public
Consultation”
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sis of the problems related to public consultation,
the following reports have been specifically con-
sidered:

A. INTERNATIONAL REPORTS

» In general, relevant international
reports highlight that although
progress is evidenced in terms of
alignment of the legal framework
of public consultation with the
EU, still significant efforts are
needed regarding the institutional
framework, level of inclusion
and transparency, provision of
feedback, and more specifically
building a culfure and promote
public consultation as a key
feature of the Albanian society.


https://www.oecd.org/mena/governance/36785341.pdf

»

»

»

»

»
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EU Progress Report for Albania 2021, by
analysing the process of public consultation,
identifies positive aspects and those that
need further improvement by emphasising
qualitative and content aspects of public con-
sultation, transparency, as well as increasing
the impact and inclusion of the parties’ com-
ments in the consulted document. The report
highlights that:
“Parliamentary documentation, such as the
minules of plenary sessions and commiittees’
mieetings, leaves room for grealer transparency.
Although the Alhanian Paviiament has cveated
a platform for consulting the drajt laws, public
consultation with civil society and stakeholders
remains formal and limited in its impact”.
“Despile recent attempts of the central govern-
ment, public consullation on policies and legis-
lation should be more substantive so as o fur-
ther enhance inclusiveness and transparency,
in particular on issues velated to EU-orvienled
veforms.”
Despite the pandemic, local self-government
unils have encouraged public participation.”
“In their decision-making hy organizing online
municipal council meelings open to the public.
However; the institutional framework for effec-
tive and inclusive participation needs further
empowerment. Local implementation of the
Law on Public Consultation remains unsatis-
Jactory. In tevns of transpavency, there is some
improvement as the 61 municipalities now pub-
lish municipal council decisions online.”
The regulatory framework for the function-
ing of the Public Consultation Registry has
improved through the adoption of guidelines
for the preparation of annual plans and re-

Progress Report for Albania, October 2021

»

10
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ports by public institutions. However, quality
control in public consultation should he still
Strengthened to focus more on the content than
on the process. The government should continue
its efforts lo institutionalise Regulatory lmpact
Assessments, also improving the centval quality
control function.

The US State Department’s Report on In-
vestment Climate 2021, although it does not
thoroughly analyse the public consultation,
evidences an aspect directly related to the
business community. 7%e husiness communi-
Ly often complains that the final versions of laws
and vegulations do not address their comments
and concerns and that deadlines for presenting
comments ave ofien not vespected".

The Sigma Monitoring Report “On Public
Administration Principles™? assesses the
current situation and progress in improving
the quality of national public administration
in six thematic areas. Public consultation
and evaluation of regulatory impact assess-
ment are under the Development and Coor-
dination of Policies as one of the principles of
public administration.

Regarding public consultation, it is empha-
sised that “.. public consultation on key policies
has not heen successful in generating comments
and veactions from stakeholders and ensuring
meaningful contvibution fo the drafiing of fi-
nal policies. In the past, the process has not had
a Strong impact on policvmaking”. Although
public consultations are conducted for all

11 https://www.state.gov/reports/2021-investment-climate-

statements/albania/

12  https://www.sigmaweb.org/publications/Monitoring-
Report-2021-Albania.pdf

»

RAP fields, non-governmental representa-
tives have raised concerns that government
institutions do not answer the recommenda-
tions and suggestions they submit to public
consultations.

Meanwhile, for the Regulatory Impact Assess-
ment (RIA), it is underlined that: “#/A4 as a key
component of evidence-hased policy-making, is
velatively vecent, hut is in force: the vegulation
vequires impact analysis for all drafi acts Sub-
miitted to the Council of Ministers (CM). Now it
is a priovity, lo ensurve that line ministvies have
the skills and resources to prepare good quality
analysis and that quality control is ensured sys-
tematically. The implementation of RIA for sec-
ondary legislation, however, has not yet stavied,
although this is vequived by regulation. As with
other aspects of policy development and coordi-
nation, progress has heen made since 2017 and
the challenge jor the Government is lo huild a
culture and routines that will help ensure that
vecenl efforts bring thety full henefits.

B. NATIONAL REPORTS

»

Following the adoption of

the “Law on Notification and
Public Consultation”, several
evaluation reports [some of
periodic character] on the
implementation of notification
and public consultation were
drafted. Although these reports
do not exclusively focus on

the consultation of draft laws
with the business community,
they are a very good monitoring
base for lighting progress and
key problems such as lack of

n

PUBLIC CONSULTATION AS

AN EFFECTIVE TOOL FOR
IMPROVING DECISION-MAKING
AND PUBLIC-PRIVATE DIALOGUE

interactivity between the parties
during the consultation phases;
low promotion and usage of
electronic register functionalities;
limited scope with a focus on
draft-laws and strategies.

Reports published by the Centre RES Pu-
blica® on the challenges of public consul-
tation in Albania. 7he March 2019 veport un-
derlines the perception that the process of public
consullation move than a legal issue, is a politi-
cal one and relies on the good will of lawmakers.
The main issues and facts identified by the
report on public consultation are (i) the low
rate of use of the public consultation register
by both public institutions and stakeholders;
(ii) the lack of identification lists of stake-
holders involved in the consultation; (iii) lack
of transparency regarding the publication of
the minutes of the consultations implement-
ed, as well as deficiencies in returning re-
sponses from public institutions about sug-
gestions given by stakeholders.

The report “Challenges of implementa-
tion in practice of the Law “On Notifica-
tion and Public Consultation” October
2016, prepared by the Open Society Founda-
tion for Albania, refer to the time that (a)the
electronic register was not yet operational
and (b)reports of the institutions regarding
the implementation of the law were missing.
It identified as the main problems of pub-

13 “Public consultation. Challenges of the first year of law
enforcement” (June 2016), “Public Consultation 2017- 2018
(March 2019”, Commentary on the law 146 / 2014 (March
2017).



https://ec.europa.eu/neighbourhood-enlargement/albania-report-2021_en
https://www.state.gov/reports/2021-investment-climate-statements/albania/
https://www.state.gov/reports/2021-investment-climate-statements/albania/
https://www.sigmaweb.org/publications/Monitoring-Report-2021-Albania.pdf
https://www.sigmaweb.org/publications/Monitoring-Report-2021-Albania.pdf
https://www.respublica.org.al/wp-content/uploads/2016/07/konsultimi-publik-sfidat-e-vitit-te-pare-te-zbatimit-te-ligjit.pdf
https://www.respublica.org.al/wp-content/uploads/2016/07/konsultimi-publik-sfidat-e-vitit-te-pare-te-zbatimit-te-ligjit.pdf
https://portavendore.al/wp-content/uploads/2019/11/Konsultimi-Publik-2017-2018-Res-Publica-NED.pdf
https://portavendore.al/wp-content/uploads/2019/11/Konsultimi-Publik-2017-2018-Res-Publica-NED.pdf
https://www.publeaks.al/komentar-ligjit-nr-1462014-per-njoftimin-dhe-konsultimin-publik/
https://www.publeaks.al/komentar-ligjit-nr-1462014-per-njoftimin-dhe-konsultimin-publik/

14
15
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lic consultation: (i) the lack of stakeholder
identification for consultation; (i) imple-
mentation of public consultation on selec-
tive bases; (iii) shortcomings in notifications
and materials published for consultation;
(iv) lack of institutional responses regarding
the argumentation on considering or not the
suggestions given.

Report published by the EDEN Centre “On
the Implementation of Law 146/2014 “On
Notification and Public Consultation™*
published in March 2017, as an initiative of
environmental organisations to monitor the
law implementation and public involvement
in decision-making processes, especially in
the field of environmental policies.

Reports on the business climate. A:-
Cham® considers that the law on informa-
tion and public consultation lacks binding
procedures for ensuring effective implemen-
tation. An effective public consultation process
on public decision-making would increase civic
engagement lo satisfactory levels. AmCham
also estimates that the legal acts initiated by
the Council of Ministers should also be the
object of the law on consultation. The report
also includes a series of recommendations
for improving public consultation. #/44 em-
phasises the need for prior consultation of
drafts, as well as their coordinated consulta-
tion with interest groups “Frequent changes in
tax legislation, ofien contvadictory to each other
that arve applied without proper consullation
with stakeholders, have created a chaotic legal

March 2017
“Investment Agenda 2021”, AmCham Albania

12
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Jramework which is not onlv an additional ad-
ministrative burden and financial cost for lax-
pavers, hut also in many cases, it violates legal
security, a constitutional principle in the Repub-
lic of Alhania.*®

Semi-Annual Performance Reports for
Public Consultation - Governance Centre,
Council of Ministers -July 2021 Based on the
Public Consultation Instructions approved
by order no.3 dated 29.01.2021. “On Approval
of the Instruction for the Public Consultation
Process” of the General Secretary of the Prime
Minister, these reports use the new methodol-
ogy of reporting the results of public consulta-
tions, which is hased on a sevies of performance
indicators that contvibute lo a full moniloving
of line ministvies in the implementation of ap-
proved public consulling standards. According
to the Instruction for the Public Consultation
Process, the Annual Report of Public Consul-
tation Performance is prepared at the central
level by the DDW and DRC, which coordinate
the collection of information according to the
individual reports of the Ministries and Cen-
tral Institutions under the Prime Minister Of-
fice. The Annual Report for the previous year
is approved within 15 February and should be
widely published through the Electronic Reg-
ister and other important means of commu-
nication. The report has not been published
yet. In its absence, below are some statistics
and indicators assessed by the 6-month Re-
port for Public Consultation Performance"
as published by the Centre for Governance in
July 2021.

16 WhiteBook202-2025 FIAA Albania

17 6-Month Report of Public Consultation Performance.
Centre for Governance

Statistics and main Indicators evaluating
the Public Consultation Process of public
entities in Alhania

Centre of Governance, Prime Minister's
OfficeJuly 2021

»  Itisnoled a slight decvease in the quantity
(frequency) of public consullation in
2021 The frequency Index of Public
Consultationl8 is 72.22% compared lo
79.57% in 2020. or declining by 7.35
percentage poinls.

»  The decline of 0.72 percentage points
also vesulls in the qualityv of public
consultation, with a lotal scove of 4.94
points for the first siv months of 2021
compared lo 5.66 in 2020 and 5.12 in
2019.

» 13 of the 14 acls consulted are published
in the FElectromic Register jor Public
Consultation, or 92.85% of all acts
consulted, which indicates a very
high level of compliance with the legal
obligation of the publication of the acts in
the electvonic register.

»  Of the 14 acts consulted in lotal, public
meelings have been organised for 11
acts—making the frequency index for
the organisation of public meetings veach
the vate of 78.57% compared lo 63.01% in
2020.

»  In 2021 (the first half of the year), all
ministries veporled 207 participants
in public consultation through various

18 Number of draft laws, draft strategies and policy

documents adopted through the public consultation process

during one year /Total number of draft laws, strategic

documents and policies approved by the government that had

to be submitted for public consultation

»

»
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PUBLIC CONSULTATION AS

AN EFFECTIVE TOOL FOR
IMPROVING DECISION-MAKING
AND PUBLIC-PRIVATE DIALOGUE

methods of consultation. This is in decline

compared to 2020; however, the number

of participants who contvibuted to public

consultation with thety comments is 54%

compared to 14.4% of all participants in

2020. This shows an increasing intevest

in the parties of infevest lo lake an active

part in open consultations on the drafi
legal and policy initiatives.

The total number of comments ‘fully

accepted” and “partially accepled” for

draft laws and drafi strategies consulled

in 2021 (the first half of the year) is 124.

When divided by the total number of

comments collected (150), the acceptance

vale of the contvibution made by
interested parties in public consultations
of drafi laws and strategies in 2021 (the
Jirst half of the year) is 82.66%, compared

1059.79% in 2020.

Out of the 13 consulted and published

acts in RPNC for 11 acts of line ministries,

veports on public consullations are
prepaved and published - which is

84.61% of all acts - a good and growing

performance compared (o 2020, 82.43%.

»  The Ministry of Intevior, the Ministry
of Justice, the Ministry of Health and
Social Protection and the Ministry of
Agriculture and Rural Development
have  demonstvated  the  best
performance by publishing reports

Jorall acts consulted.

»  On the other hand, the Ministry
of Finance and Economy, and
the Ministry of Environment and
Tourism, have the lowest rate of
published consullation reports.



http://www.eden-al.org/index.php/al/publikime/botime/517-raport-mbi-zbatimin-e-ligjit-146-2014-per-njoftimin-dhe-konsultimin-publik
https://amcham.com.al/amcham-investment-agenda-business-climate/
http://fiaalbania.al/wp-content/uploads/2021/10/WhiteBook202-2025.pdf
https://konsultimipublik.gov.al/documents/reports/RaportiiPerformancesKonsultimitPublik_CoG_30.07.2021.pdf
https://konsultimipublik.gov.al/documents/reports/RaportiiPerformancesKonsultimitPublik_CoG_30.07.2021.pdf

»

»

»

Regarding the consultation on RIA
veports, oul of 4 draft laws with RIA, only
3 of them were consulled. No RIA report
was changed as a vesult of contvibutions
made duving public consullations.

12 acts out of 13 that were subject to public
consultation (92.3%) were part of the
Annual Public Consultation Flan.

In 2021 (the first half of the year), the
number of drafi decisions which werve

W W W .
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subject to public consultation process
is higher than the number of drafi
laws, data resulting jor the first time
in the public consultation process. The
total number of draft decisions subject
fo the approved consultation is 14, of
which consulted 10. From the later 6
arve policy documents and national
plans.
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LEGAL AND INSTITUTIONAL

FRAMEWORK

A. LAWS AND BYLAWS

CONSULTATION AT THE
EXECUTIVE LEVEL OF
GOVERNMENT

* %k Kk k

1. Cross-cutting Public Administration
Reform Strategy 2015-202019 (“the
Strategy”)

The strategy identified as a challenge the broad
discussion of sectoral and cross-sectoral strat-
egies, policies, and legislation with civil society,
parliament, and donors, in order to develop com-
prehensive and transparent policies. According
to the Strategy “..all cross-cutting policies and
strategies, as well as laws and hylaws, should he
consulted extensively with all stakeholders as well
as ciyil society through publication on the web pages

19 Approved with CoM Decision no.319, dated 15.04.2015

of relevant institutions’ Objective 2 of the strategy

was to establish a transparent, comprehensive,

policy-based law-making system that ensures
alignment with the acquis, which would be en-
abled, inter alia, through the following measures:

» Completing with bylaws and ensuring the
implementation of the law on public notifi-
cation and consultation, creating a platform
to enable electronic consultation, creating a
database of stakeholders and standard pro-
cedures to be followed by each institution for
consulting strategic documents and legisla-
tion.

» Improve the procedure for conducting as-
sessments on the expected impact and com-
pliance with the Acguis, as well as linkages of
the regulatory acts to policies in place?.

20 The strategy states, among other things, that: Ex

ante impact analyses are a general weakness of public
administration. Even when performed, their quality in only a
few cases has been to the proper degree. Also, in drafting the
legislation, not all possible consequences and connections



2. LAW N0.146/2014" ON NOTIFICATION
AND PUBLIC CONSULTATION" (" LAW")
The law was prepared in the framework of the
first action plan drafted by the Albanian Govern-
ment in the framework of the Open Government
[nitiative and the Minister of State for Innovation
and Public Administration. The law was preced-
ed by discussions during the stages of draft law
discussions in terms of scope of implementation,
control and monitoring mechanisms and consul-
tation deadlines®. The law constitutes the basic
framework for the notification and consultation
of draft acts, without excluding public bodies
from the implementation of obligations related
to consultation arising from specific laws.

» Subject. The law regulates the process
of notification and public consultation
of draft laws, draft national and local
strategic documents, as well as policies
of high public interest, without including
in its scope of implementation bylaws
(normative or individual) as well as some
categories of decision-making in the area
of national security, international relations,
and emergencies®. Public consultation is
the withdrawal of opinions and suggestions
of stakeholders/groups of interest on the
content and improvement of the draft acts,
from the moment of publication of the draft
actuntil its final approval.

with other acts have been taken into account. This has led to
frequent changes in legislation or the creation of undesirable
effects. It is necessary to clearly define the obligations for
conducting preliminary analyses of the draft legislation and
the expected effects, including the assessment of compliance
with the acquis. Special formats can be prepared to unify the
analysis.

21 Refer to the minutes when draft law was discussed
and reviewed on 08.09.2014 and 21.10.2014 in Assembly
Permanent Commission on Legal. Public Administration and
Human Rights.

22 Atrticle 4- Restrictions
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» Electronic register - Register on
Notification and Public Consultation
(RPNC)*. To increase transparency in the
decision-making phase, the law considers
that each draft act subject to the law should
be published in the electronic register for
public notification and consultation.

(1) Model
This register is an official website, which
was cornceived as a central point of consul-
tation that enables access and communica-
tion opportunities for all interested parties
with the public body. This form ensures
and strengthens equality in terms of access
to information and service, taking into ac-
count the specific needs of certain persons
or groups. It seems that the chosen model
is very similar to the Croatian model of pub-
lic consultation, which is also carried out
through an active electronic platform since
2015. The electronic register was enabled
and made fully accessible only a few years
after the adoption of the law, in May 2018.

(2) Access
Access to the register is done through registra-
tion and verification through e-Albania central
platform. While looking back (until 2018, the
register was not fully functional), the electron-
ic register has been improved both in terms of
the possibility of registering legal entities and
NGOs as well as access to its content.

23 CoM Decision no. 828 dated 07.10.2015. On the Approval
of the Rules for the Establishment and Administration of the
Electronic Register for Public Notifications and Consultations
on mainly regulates the technical aspects of the administration
and access of public bodies to the electronic register.

The Electronic Register for Notifications and Public and
Consultations will be hosted on the servers of the National
Agency for Information Society (NAIS). The Electronic Register
for Notifications and Public and Consultations provides

open and free access for information, printing and reuse of
documents published in it for all users, and interest groups.

(3) What should be published in the register
Public bodies are obliged to take all nec-
essary measures for the publication in the
electronic register of the draft act, of the
consultation notice and data related to
the consultation of draft laws/draft strat-
egies, information related to the notifica-
tion process and public consultation at all
stages, starting from the publication of the
draft act, receiving comments and recom-
mendations for its improvement, until the
adoption of the final act. Annual reports on
transparency in the decision-making pro-
cess (Annual Public Consultation Reports)
for each central institution should also
be published in the register. In addition
to what is provided by law, public bodies
must publish in the register the Explanato-
ry Note of the Consultation (Consultation
Document) and the RIA report?.

(a) The parties and entities to be con-
sulted. Spirit of the law provides for
a wider base of entities that should be
involved in the decision-making phase
for a draft act, therefore it creates the
opportunity to any entity (stakeholders
or group of interest), natural or legal
person, to be part of the consultation.
Access to consultation is also provided
for foreign entities. On one side of the
consultation must necessarily be the
public body which includes any cen-
tral government body, public entities
and every local government body per-
forming administrative functions.

(b) The rights of interested parties. The
latter not only have the right to submit

24 Instruction for Public Consultation Process, pages 20, 21
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to public bodies comments and recom-
mendations on drafts that are in the
process of public notification and con-
sultation, but on the other hand, can
also become initiators for the drafting
and approval of drafts. Specifically,
according to Article 9/b of the law, -
levested parties have the right lo propose
o public hodies the initiation of the proce-
dure jor drafiing and approving of drajfi-
acts according to the annual plan of the
decision-making process (Annual Plan
of Public Consultation), which must
be published regularly on the official
website of the public body as well as in
the RPNC.

(c) The standard of public consulta-
tion regarding the notification of
the parties. The law stipulates that
the mandatorv minimum standard
for consulting draft acts is their no-
tification in the electronic register.
Alternatively, and at the discretion of
the public body, the consultation can
be done in one or several other forms
such as electronic mail, public notifica-
tion in the premises of the public body,
notification in the national, regional or
local audio-visual media, publication
in local newspapers or in the two most
widely read national newspapers. Re-
ceipt of comments and recommenda-
tions in the public consultation process
is done in one of the forms mentioned
above, and in some cases orally and/or
in writing and recorded in the minutes
of public meetings.

(d) What is consulted? The law provides
an opportunity to consult with stake-
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holders not only the draft acts pre-
pared by the working groups in public
bodies, but also the ideas or options
before the public body starts the pro-
cess of drafting the relevant act. For
this purpose, prior notifications shall
be published in the register in accord-
ance with Article 12, based on which the
public bodv may collect information and/
or preliminary opinions.

Deadline for consultation. The stand-
ard deadline for submitting comments
and recommendations is 20 working
days from the date of notification, and for
particularly complex or important acts, it
can be extended up to 40 working days.
Public Meetings. The law also regu-
lates the manner of organising con-
sultations through public meetings.
During the consultation period, given
the importance of the draft act and the
high public interest, the public body
can organise public meetings, where
stakeholders present their opinions
and data on the draft to be drafted. /z-
levested parties, invited to attend public
meelings, ave given the necessary time fo
preparve. In any case, they ave informed
not less than 20 working days hefore the
public meeting, making available copies
of the drafi act to be discussed.

(g) Coordinator on Public Notification

and Consultation. Each public body
subject to this law appoints a person as
coordinator of public notification and
consultation, who is responsible for
the coordination and general admin-
istration of work to guarantee the right
to public notification and consultation.
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During the meetings of the Secretariat,

it came out that those functions of the

coordinator are performed by special-

ists within the public body and not as a

dedicated function.

(h) Complaints. The law provides for a
grievance mechanism at two levels in
cases where interested parties allege
violations of public consultation pro-
cedures:

(1) directly to the chair of the public
body responsible for the public no-
tification and consultation process,
when the draft act has not yet been
approved.

(2) to the Information and Data Pro-
tection Commissioner (“Commis-
sioner”), within 30 days from the
date of adoption of the act.

The grievance mechanism is not accom-

panied by clear sanctions in the case of vi-

olations by the public body but by solutions

of a self-correcting nature. Specifically:

(@) The responsible public body, upon re-
ceiving the complaint, shall take imme-
diate measures to correct and reflect the
observations presented in the complaint
of the interested party. In any case, the
public authority notifies the interested
party of the measures taken and invites
it to provide comments and recommen-
dations on the draft act.

(b) When the commissioner concludes that
there is a violation of the provisions of
this law, he proposes to the responsi-
ble public body to take administrative
measures against the responsible per-
son/persons, according to the legisla-
tion on civil service in force.

3.CoM Decision no. 828 dated
07.10.2015 "“On the Approval of the
Rules for the Establishment and Admin-
istration of the Electronic Register for
Public Notification and Consultations”
regulates mainly the technical aspects of admin-
istration and access to the electronic register.
The Electronic Register for Public Notification
and Consultations is hosted on the servers of the
National Agency for Information Society (NAIS)
and is intended to provide open and free access
for information, printing and reuse of documents
published in it for all users, groups of interest. The
Minister of State for Innovation and Public Ad-
ministration according to the CoM Decision leads
the process of creation, operation, administration
and continuous monitoring of the Electronic Reg-
ister for Public Notification and Consultations. As
a matter of fact, the Minister of State for Innova-
tion and Public Administration no longer exists as
a public body from September 13, 2017.

4. CoM Decision no. 653 dated 14.09.2016
“On Some Changes in Decision no. 584,
dated 28.8.2003, of the Council of Minis-
ters, “On the Approval of the Regulation
of the Council of Ministers” [amended),
created a new standard to be respected by the
Ministries in relation to public consultation and
a mechanism that promotes awareness for the
consultation process. In the case of draft acts to
be consulted with the public, the report submit-
ted to the Council of Ministers for consideration
must be accompanied by data on the notification
and public consultation process according to a
template format in which Ministries must pro-
vide details on the consultation process, meth-
ods, deadlines, comments and recommenda-
tions collected, etc.
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5. CoM Decision no. 197, dated 11.4.2018
"0On Some Additions and Changes in De-
cision no. 584, dated 28.8.2003, of the
Council of Ministers, “On the Approv-
al of the Regulation of the Council of
Ministers”, [amended) imposed the obliga-
tion on the Ministries to accompany the drafts
with the Impact Assessment Report (RIA/VNR)
which is intended to be a very important analyti-
cal document?. The preparation of the RIA at its
core constitutes a thorough process of consulta-
tion with stakeholders and experts in the field ac-
cording to the proposed regulatory intervention
as the analvsis requires data and statistics which
should be collected from the widest possible

base of actors involved in the interventions. As a

matter of fact, in March 2018 was approved the

Impact Assessment Methodology prepared by

SIGMA and the Programming Unit of the Regula-

tory Acts in the Council of Ministers.

RIA is not mandatory to be prepared for:

(a) Draftactsaddressing issues related to classi-
fied state information, national security and
international security organisations’ issues.

(b) Draft-acts related to emergency situations,
natural disasters, or crisis situations.

(c) Draft acts related to international and diplo-
matic relations, in particular ratifications of
international agreements or matters arising
out of international conventions.

(d) Draft acts related to budget management,
the draft law on the annual budget and its
implementing bylaws, draft acts related to

25 The main elements that RIA should contain are:

(a) The problems examined and what are the causations. Why
is government intervention necessary?

(b) What are the objectives and intended effects of the
proposal?

(c) What are the main policy options, including ways to
regulate? The paper should analyse the advantages and
disadvantages of intervention options.
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medium-term budget programming, drafts
affecting taxes and customs duties.
(e) Draft acts affecting criminal legislation.
(f) Draft acts that have the effect of temporary
and transitional implementation.
It is not clear whether RIA shall be prepared in
the future for bylaws as well. According to the
DCM, it seems that this possibility has been left
open as long as it foresees that “..until 2019, the
draftlaws that will be subject to the impactas-
sessment process, will be only the draftlaws.”
Secretariat did not find any case of RIA applied
for bylaws from 2020 until now.

6. Order no.3 dated 29.01.2021 “On the
Approval of the Instruction for the Public
Consultation Process” (“The Instruction”)
The above instruction filled the lack of bylaws
since the adoption of the law in 2014, as it made
more effective the implementation of public con-
sultation standards. It also filled the institution-
al gap for monitoring the implementation of the
law created in 2017 with the merger of the State
Ministry for Innovation and Public Administra-
tion. It also provides detailed methodological
guidelines for Ministries and central institutions
under the Prime Minister, to harmonize the plan-
ning, commurnication, management, monitoring,
reporting and evaluation of the public consulta-
tion process, as well as defines the methodology
for preparing periodic consultation performance
reports. For the purposes of the Secretariat anal-
ysis, the instruction has identified the most im-
portant elements as well as the tasks of the insti-
tutions which must be fulfilled in the function of
public consultation. More specifically:

a) Public consultation, as well as regulato-
ry impact assessment, are data-driven poli-
cy-making mechanisms. The three lines that

need to be followed for the successful develop-
ment of the consultation are:

1. Standardize the consultation process by
developing a simple but comprehensive
regulatory framework.

2. Sustainable work to strengthen the par-
ticipatory culture of regulators and deci-
sion-makers;

3. Strengthening civil society and other key
actors.

b) Duties of the coordinator for public
notification and consultation:

1. The main contact point of the institution
for supervising the implementation of
the law and its bylaws;

2. Prepare the annual consultation plan of
the institution;

3. Prepare 6-month and annual consulta-
tion reports of the institution;

4. Publish the consultation reports in the
electronic register.

c) The deadline for the preparation of the
annual consultation plan is within 30 work-
ing days from the approval of the General
Analytical Project Program. The latter must
be approved by January of each year. The Secre-
tariat notes that the General Analytical Program
of Projects for 2022 has been approved since De-
cember 29th, 2021.

d) The Annual Public Consultation Plan
shall be published on the institutions’ web-
sites and in the register for public consulta-
tion and notification in accordance with a
standard format approved for the institutions
and integral part of the Instruction.

e) The instruction also details in a dedicated
section the deadlines and procedure for the
preparation of the Annual Report of Public
Consultation Performance (report with

specific indicators) based on the institutions’
reports. The Report prepared as per the
obligation deriving from Article 20 of the
law, must be finalised by February 15 and
published in the electronic register.

f) Identification of actors to be consulted.
For this purpose, an Orientation Matrix for the
analysis of stakeholders has been prepared in
the Instruction. This process should be carried
out to include as many of them as possible. Insti-
tutions should not be limited to those with whom
they cooperate or to the interest groups defined
in specific laws but:

1. Use the lists of stakeholders who have
participated in the drafting of previous or
similar proposals.

2. Check the logs of comments and
proposals submitted by the organisation,
individuals.

3. Seek assistance from umbrella
organisations, chambers of commerce,
trade unions, etc.

4. Preliminaryconsultationsshouldinclude
stakeholders, business associations,
study groups, research institutes, etc.

0) Institutions should develop a stakehold-
er/expert consultation database for draft
acts/policy initiatives according to their area
of responsibility, which is updated after each
completed public consultation. For this pur-
pose, the Instruction provides for a standard
template.

h) The consultation on the draft acts starts
with the publication in the electronic register
of the Consultation Explanatory Note (Con-
sultation Document) according to the stan-
dard template, the RIA report, the accompa-
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nying documents, and the draft act itself. The
reporton the results of the public consultation
in the electromnic register and its distribution
to all those who submit comments is recom-
mended to be done bhefore the draft act is sent
for approval to the Council of Ministers.

7.Manual for Drafting Legislation. It is
prepared by the Ministry of Justice with the as-
sistance of EURALIUS and constitutes the uni-
fied methodology for the legislative process in
Albania, the drafting of normative acts and legal
terminology, serving as a guide for public admin-
istration. For the first time, the Manual highlights
in a systematic and clear way the role that the
public consultation procedure, in general, should
have and the transparent publication of drafts in
the electronic register, as mechanisms for man-
aging the complex regulatory legal framework
and avoiding mistakes or wrong assessment in
drafting legal norms?.

CONSULTATION AT
PARLIAMENTARY LEVEL

Kok Ak

8. REGULATION OF THE ASSEMBLY OF
ALBANIA27 ["REGULATION").

The consultation for the draft laws which are
subject to the review of the bodies of the As-
sembly of Albania is done according to the
provisions of the Regulation. The main rules
of consultation of draft laws in the Assembly
are defined in Article 36 according to which:
The Committee may organise public hearvings
with members of the Council of Ministers, senior

26 Manual for Drafting Legislation, vol. Ill, pg.115
27 https://www.parlament.al/Files/sKuvendi/rregullorja.pdf
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representatives of state or public institutions, ex-
perts, representatives of civil sociely, represenia-
tives of groups interest, as well as other infevest-
ed groups. The Committee is obliged to conduct
the heaving, according lo the provisions made in
this article, in case one-thivd of all the members
of the commission vequest it in a molivated way
in writing. Although the process of consulting
draft laws is mandatory only if 1/3 of all mem-
bers of the committee motivates it in writing,
from our consultations, it results that hearings
in the Assembly committees are a common
practice. This is especially evident in the case
of fiscal packages or initiatives that have an
impact on business. The latter, as in the case
of the fiscal package 2022, although not con-
sulted at the executive level, found space for
discussion in the committees of the Assembly
in a series of meetings. Moreover, the hearings
in the framework of the budget discussion
have a special provision in Article 80, accord-
ing to which: “Commmitiees of the Assembly may
organise public hearings lo veceive remarks and
opinions from institutions, pevsons ov interested
groups for the draft law of the State Budget and
the financial drafi laws that are directly velated
loir”

CONSULTATION BY SELF-
GOVERNMENT UNITS

*ok ke kK

9. THE ROLE OF MUNICIPALITIES
COUNCILS 28

Local government bodies are public bodies as
per the definition of law 146/2014 “On Public

28 A significant number of Municipalities have been
assisted by development partners such as Helvetas Swiss
Intercooperation, in the preparation of Practice Guides for
Public Consultation of Municipal Councils, as manuals for
public consultation at the local level.

Notification and Consultation”. Since the ob-
ject of the law are the draft acts (draft laws
and strategies) which are generally not relat-
ed to the decision-making of local government
bodies, their intersection in relation to the law
is mainly related to the obligation to appoint a
coordinator of public notification and consul-
tation, publication of reports on annual con-
sultation and for the publication and consul-
tation of drafts according to specific laws on
their operation. The main specific laws in this
sense are: law 139/2015 “On Local Self-Gov-
ernment”, law no. 68/2017 “On Local Self-Gov-
ernment Finances” and Law no. 107/2014 “On
Territorial Planning and Development”.

B. INSTITUTIONAL FRAMEWORK

The draft law “On Public Notification and Con-
sultation” was proposed in the Albanian Par-
liament by the Minister of State for Innovation
and Public Administration in 2014 and by the
Minister of State for Relations with the Parlia-
ment, as it was directly related to his area of
responsibility. The responsible minister is the
minister who covers the information technol-
ogy. According to CoM Decision no. 828/2015,
the Minister of State for Innovation and Public
Administration leads the process of creation,
operation, administration and continuous
monitoring of the Electronic Register for No-
tifications and Public Consultations, while the
Electronic Register for Notification and Public
Consultations will be hosted on the servers of
the Agency for the Information Society (NAIS).
Meanwhile, with the merger of the State Min-
istry for Innovation and Public Administration
in 2017, it is not clear in the institutional plan
which Minister follows and implements the
obligations arising from this law. Perhaps this

may be one of the reasons why until May 2018,
the electronic register had not yet become ef-
fective, while the law was adopted in October
2014. In the institutional frame, it is evidenced
that since 2021 with the approval of the In-
struction on Public Notification and Consul-
tation by order of the General Secretary of the
Prime Minister’s Office, there is more focus by
institutions regarding the follow-up, imple-
mentation and monitoring of the obligations
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deriving by the law. The instruction clearly
provides for the tasks of the Ministries and de-
fines the structures in the Prime Minister’s Of-
fice which deal with the preparation of annual
performance plans and monitoring of the re-
lated deadlines. It is also noted that for a part
of the grievance procedure, as explained in
the legal analysis above, Information and Data
Protection Commissioner is included, though
been given limited powers.
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in the electronic register, as well as
improvement in the central institutions’
performance in the public consultation
process, as evidenced by 2021 published
indicators. However, there are cases of draft
legal acts that, although subject to public
consultation procedures in the electronic
register, have neither been notified nor
published as such30. Sometimes, the
business community became aware of
the new draft laws through the media and
got involved in the consultation process
only in the phase of discussion of the
respective draft laws within the legislative
jurisdiction in the committees of the
Albanian Parliament. Meanwhile, there are
evidenced public consultation practices of
draft legal acts which, although not subject
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al Public Consultation Plans for 2022. To
verify whether these plans were published
on institutions’ official websites as part of
the transparency program, the Secretariat
monitored the official websites of several
ministries. From a partial monitoring of the
official websites of the Ministry of Finance
and Economy and the Ministry of Infra-
structure and Energy, it results that until
11.04.2022, the annual public consultation
plans were not published on their official
websites. 7ke lack of publication of Annual
Public Consultation Plans makes it difficult
Jor the business community fo monilor the
public consultation process and limits ils in-
volvement in a timely and effective manner
lo promote public consultation of legal initia-
lives.

to public consultation law, in practice 3. In general, institutions are respecting
The findings in this working document are consullation as well as (c) the ovganisation of have set a new positive standard, for the law standards on the notification
the vesult of an analysis hased on a defined two focus groups with husiness assoctations example Draft DCM “Criteria for exercising, and public consultation, referring to the
methodology with a twofold objective (i) (28 attendees) and experts in the field (4 approving and monitoring research minimum deadline of 20 working days of
improving the process of husiness-institution attendees). activities in the National Forest Fund” consultation, but they are not unified in
consullation in coherence with the objective notified by the Ministry of Agriculture terms of documentation published in the
of the law and (it) strengthening the private and Rural Development or “Draft-manual electronic register. For example, in many
sector awareness and contyibution lo public A. The quality of the public-private dia- for legislation drafting” dated 06.10.2021 cases, the Consultative Explanatory Note
policies. As above mentioned, important logue and its impact on the decision-mak- notified by the Ministry of Justice, etc. (Consultation Document) and the Regula-
vesources in identifying the main findings ing process remain limited, despite recent . Annual Public Consultation Plans are tory Impact Assessment (RIA®) are missing
include: (@) analysis of the legal, regulatory improved monitoring aspects and improved not published systematically and ac- at the initial stage or are published in the
and institutional _framework of public evaluation indicators of the public consul- cording to the approved standard in the register after the completion of the public
consultation; () business  perceplions tation process29. This is mainly due to the electronic register, according to the pro- consultation procedures. RIAs, in many cas-
evidenced in questionnaires filled out hy 26 shortcomings to meet legal and institu- visions of the Public Consultation Guide- es, ave drafied at the end of the process when in
chambers and husiness associations with tional obligations. More specifically: line. The Secretariat noted that until 1 April fact, they should be drafied at the start. There
activities throughout the country and over 30 2022, only the Ministry of Interior (in the
mieelings held during period February - April 1. Inrecentyears, there has been anincreased approved standard format) and the Minis-
2022 with public hodies ar difjerent levels number of notifications and publications try of Agriculture and Rural Development 37 Refer to the procedure of public consultation by the

T 9 Ministry of Finance and Economy for the draft law “On the
of government, associations and business (in excel format) had published the Annu-  Establishment and Functioning of Technology and Science
chﬂmbezfs, 2ariouns expeﬁs n e ﬁeld, o o Parks*“ in which the dr'aft is accompanied only'b‘y the report, or
. O X 29 Quantitative and qualitative indicators developed and the procedure of public consultation by the Ministry of Health

projects of donors workingin the field of public subject to the Public Consultation Performance Reports and Social Protection for the draft law “On Hospital Service in

prepared by the Centre of Governance, Prime Minister’s Office. 30 For example, fiscal package 2022. the Republic of Albania”.
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is an underestimation of RIAs and/ov inability
of institutions velated to financial and human
resources lo prepave them in time. RIA by itself
implies a procedure of public consultation
of different alternative regulatory solutions
and their potential impact as their prepara-
tion requires data, statistics, meetings with
experts and stakeholders, as well as elabo-
rating at an early stage potential solutions
to address specific issues. According to the
6-months Report of Public Consultation
Performance, a very significant indicator
is that in no case RIAs have been subject
to comments or changes®. Meanwhile, it is
not clear how it is monitored whether RIAs
are published or not at the initial phase of
public consultation of a draft act.

There are only a few cases of preliminary
consultations on draft legal acts. Accord-
ing to the law, the public institution, in spe-
cial cases, can collect preliminary infor-
mation and/or opinions from stakeholders
before starting the process of drafting the
relevant draft legal act. In the initial stages,
when deemed necessary, the public institu-
tion publishes in one of the forms provided
in Article 11 of the law, a preliminary notice
or intention of the act that it will draft to re-
ceive information from interested parties.
Any interested party may respond to the
notification within the time limits provid-
ed for in the law, by submitting comments
and recommendations. A positive example
in this regard is the preliminary discussion
at the expert level in the Ministry of Justice
of the need for a law in the field of arbitra-

Page 29 of the Report

6.
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tion. There have been commitment and
contribution from actors such as ICC Alba-
nia, Chambers of Commerce and Industry,
Academy, etc. Another positive example is
the very wide discussion in several phases
of the law 1n0.7/2017 “On Promoting the Use of
Energy from Renewable Sources”

During the period 2020-2021 there is an
increase in the number of Consultation
Reports (6-month and annual) of differ-
ent ministries which are published in
the electronic register, meanwhile till
the end of April 2022, the Annual Perfor-
mance Report for 2021 was not vet pub-
lished in the RNPC.

The lack of obligation of institutions to
consult draft bylaws such as CoM deci-
sions, instructions, and regulations, ba-
sically those that affect/impact a wide
range of businesses is considered/per-
ceived as a fundamental lack of public
consultation process. We emphasize that
normative bylaws such as CoM decisions,
instructions, etc., are not subject to pub-
lic consultation, although in some cases
they have shown to have a greater impact
on businesses and the investment climate
than the laws (e.g., Instruction no.24 dated
02.09.2008 “On Tax Procedures”, CoM De-
cision no. 953, dated 29.12.2014 “On Imple-
menting Provisions of Law n0.92/2014 “On
VAT”, Instruction no.5 dated 30.01.2006
“On Income Tax”, bylaws for the energy
sector.) Subject to the consultation are only
the draft laws (even those, as explained
above, with some restrictions), draft strate-
gic documents, national and local, policies
of high public interest, drafted by public

body. The above concern relies upon issues
raised during our analyses/consultations
and comments provided through question-
naires. Referring to our questionnaires,
we note a positive perception (about 92%)
regarding the level of recognition by the
private sector of the existence of the law
on public notification and consultation, but
there is still insufficient recognition of its
content (to the question “Do you know the
procedure of public consultation of draft
legal acts?” only 58% of the respondents
answered positively while 42% of them an-
swered negatively).

. There is an improvement in the publica-

tion of the results of public consultation
by the institutions through the publica-
tion in the register of Individual Public
Consultation Reports, such as: in the
case of public consultations conducted
by the Ministry of Finance and Economy
on the “Strategy for Business Develop-
ment and Investment 2021-2027” (BIDS)
and the draft law “On the Development of
Enterprises, Micro, Small and Medium”
(MSME). In these cases, the public con-
sultation was conducted according to the
minimum legal standard (publication in
the electronic register) but also through
meetings dedicated to actors and inter-
est groups in special forums and plat-
forms such as the case of the Investment
Council. /ndividual Public Consultation
Reports provide sufficient information
on the comments, suggestions and rec-
ommendations collected, the subjects
and groups involved in the consultation,
which recommendations were accepted,
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and which were not, and the main argu-
ment for each case.

8. A quick monitoring shows that the above
mention is not the prevailing standard in
public consultation practices, where: (1) In-
dividual Public Consultation Reports are
often lacking and (2) institutions do not
provide answers and arguments on con-
crete comments, suggestions or recom-
mendations given by groups of interest.
Getting responses to comments/sugges-
tions sent to institutions remains a chal-
lenge for the private sector. Business as-
sociations highlight the facts that: (a) even
when they participate and provide com-
ments, their contribution is not evidenced
and (b) there is lack of response from the
institutions to their suggestions at all stag-
es of the public consultation. In general, it
is perceived that documents regarding the
consultation processes, minutes and/or
feedback given by the relevant institutions
are not found/published in the RPNC. How-
ever, several good practices such as those
related to BIDS and MSMEs have been
identified.

Referring to the data of the questionnaires, 69%
state that their comments are not reflected in
the minutes made public for them, or they do not
know whether there are minutes regarding the
comments given. Meanwhile, 46% of those who
admitted that they provided comments state that
they have not received a response from the rel-
evant institutions regarding whether they have
considered their comments/suggestions. 7/zs
veduces the interest of the private sector in partici-
pating in consullations and increases theiy distvust
of public consultation practices.
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[ZIMZEA Transparency on private sector
contribution to public consultation

‘ Have your remarks / suggestions / comments been taken into consideration?
I

do not know 46%

Partlly 23%

No 19%

Yes 12%

I

0% 10% 20% 30% 40% 50%

If you participated in the public consultation, was it
| documented in the minutes which were also made known to you?

[
.
Yes 21%

Sometimes [/

0% 5% 10% 15% 20% 25% 30% 35% 40% 45%

Source: IC Secvetarviat’s Questionnaire “On Public
Consultation”(2022)

Meanwhile, assisted by various projects, local
self-government units have intensified the publi-
cation on their websites of minutes of their open
consultation meetings, as well as the rationale
for the endorsement or not of the public com-
ments/suggestions. However, even in these cas-
es, the business community has not been iden-
tified/evidenced as a specific group of interest,
while the proactive representation of business
associations is perceived as modest. The con-
sultation process mostly benefits from public
comments rather than from the business. Also, it
is evidenced that in many cases the chambers of
commerce do not participate in the consultation
of draft acts at the level of local government.

9. Central institutions have already appointed
the coordinators of public notification and
consultation, a position which until a few
years ago was not covered in institutions ac-
cording to the provisions of the law. In most
cases, the functions of coordinators are
performed by the specialist level within
theinstitutions and notin adedicated way,
but as part of a series of other tasks with-
in the institution. Notification and public
consultation coordinators often do not
have complete information on the draftle-
gal acts being consulted and the consulta-
tion plan, while their role within the insti-
tutions and within the public consultation
process is not framed with any internal
regulation (e.g., MFE). However, Secretariat
could not determine/confirm if this finding
is relevant and the same for all institutions.
This creates coordination difficulties with-
in the institution regarding materials to be
published in the register, responsibilities of
dealing with the public consultation of the
draft legal act, the authority that reviews the
letters of interest groups and/or organizes
and participates in meetings.

10. There is a lack of an efficient mechanism
for imposing administrative measures in
case of non-implementation of the provi-
sions of the law. The grievance mechanism
is not accompanied by sanctions in the case
of violations by the public body, but by solu-
tions of a self-correcting nature. The griev-
ance process against the non-implemen-
tation of the public consultation process as
above explained includes direct complaints
to the public body and complaint to the Com-
missioner. At the end of the investigation, the
Commissioner, when concludes that there is

a violation of the provisions of the law, has
the right to propose to the responsible pub-
lic body to take administrative measures
against the responsible person/s, according
to the legislation on civil service in force. No
concrete case of a complaint to the Com-
missioner by any chamber of commerce/
business association against the violation of
notification and public consultation proce-
dures has been identified (according to the
questionnaire, 15% of the surveyed cham-
bers/associations state that they have not
complained as they do not know they have
this right).
According to our survey, when asked “Have you
ever complained about any aspect of the public
consultation process?”, 65% of responders an-
swered negatively while 12% did complain, but did
not receive any response to their complaint. 7%e
main complaints of the private sector have heen in
the non-consullation of drafi legal acts of central and
local government, non-compliance with the consulla-
tion deadline as well as non-involvement in consulla-
lion of parties afjected by the consulled dvafi acts.

[ETEEA Complaint to limitations of public
consultations process

Have you ever complained about any
aspect of the public consultation process?

No, | have 0
notcomplaned
No, | did not complain
because | do not know
that I have this right
Yes, | complained but 0,
received no response

Yes, | complained 8%
and got an answer

0% 10% 20% 30% 40% 50% 60% 70%

Source: IC Secvetarial's Questionnaire “On the Pub-
lic Consultation”(2022)
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11.From the verification of the institutions
listed in the RNPC, no public body of lo-
cal self-government is listed. The latter
treats the notification and consultation
process of draft acts according to their
specific laws on local self-government
as above detailed and based on public
consultation manuals prepared with the
support of different projects. Meanwhile,
referring to the legal standard, the main
instrument for public notification and
consultation is the Public Consultation
Reqister. The law regulates the process
of notification and public consultation of
draft laws, draft national and local strate-
gic documents, as well as policies of high
public interest. Based on the law defini-
tion of the public hody*, the local gov-
ernment bodies of the representative
and executive-level both at the regional
level and at the level of the municipal-
ity would have to apply the minimum
legal standard for publication in the
electronic register (Register for No-
tifications and Public Consultations)
of draft acts subjects to consultation,
notification of consultation and data
related to the consultation of draft acts
according to the obligations of Article
6. In addition, this process could facili-
tate unification of the source of informa-
tion for consultation with entities as well

33 Atrticle 2 point 9 “Public body” is any entity of central gov-
ernment, which performs administrative functions, any entity
of public entities, to the extent that they perform administrative
functions, any entity of local government, which performs
administrative functions, any entity of Forces Armed Forces
and any other structure, as long as they perform administrative
functions, as well as any natural or legal person, who has been
given by law, sub-legal act or any other form, provided by the
legislation in force, the right to exercise public functions.


https://konsultimipublik.gov.al/
https://konsultimipublik.gov.al/

as optimize the level of use of the register
and would enable more transparency/ac-
countability.

12. According to our direct consultation
with business associations, the consul-
tation procedure of the Albanian Parlia-
ment is considered more consolidated
and transparent than the procedures
followed by other levels of government.
The consolidated practice of hearings
in parliamentary committees can be at-
tributed to the fact that the stakeholder
consultation process is an early par-
liamentary tradition, is enforced/sup-
ported by the individual engagement of
Committees Chairs covering legal and
economic issues, and by some practical
aspects that bring stakeholders closer
together, such as:

a. Structured information, agenda of work in
committees and plenary sessions, calen-
dar of works and discussion of draft laws,
minutes of discussion in committees and
plenary sessions are all public and trans-
parent on the official website.

b. Publication of the Manual of Public Par-
ticipation in the Decision Making Process

c. Transparent publication of the register of
civil society organizations (CSOs) which
contains all the data that the Albanian
Parliament has on CSOs operating in the
Republic of Albania, as well as the oppor-
tunity to register quickly and easily in this
register.

d. Transparent publication of the register of
lobbyists in the Albanian Parliament, as
well as the opportunity to register in it.

e. Systematic annual reports in a section
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dedicated to public participation in the

decision-making process
f. Consultation platform which enables con-

sultation of all draft laws published by par-

liamentary committees.
While referring to data from the Secretariat
questionnaires on consultation at different
levels of the government, about 81% of the re-
spondents admitted that they did not partic-
ipate in any consultation/hearing procedure
organized by the Albanian Parliament, 77% did
not participate in any consultation/hearing
procedure organized by the local self-govern-
ment, while only 3/% that did not pavticipate in
any consultation/heaving procedurve oveanized
by the central government. This demonstrates
the better position of the central government
but also highlights the need for additional ef-
forts in terms of business notification and in-
clusiveness, especially at the parliament and
local government level.

B. Notification and public consultation
process as well as the electronic regis-
ter as one of the structured public-pri-
vate dialogue instruments, remain still
unoptimized. Although there is aware-
ness of the legal framework, we evi-
dence that contribution of the business
community to the electronic register
remains low while the provision of com-
ments/expertise is still mainly present-
ed through mail or direct meetings.

1. The business community knows that a
legal framework dedicated to public no-
tification and consultation has been ad-
opted in Albania. According to question-
naires data, 92% of the answers confirm

that private sector is aware of the exis-
tence of this law. Also, there is a high inter-
est of stakeholders to participate in open
consultations (confirmed in Secretariat’s
meetings as well as by questionnaires re-
sults where only 4% of respondents admit-
ted that they had not participated in con-
sultations). Cases of consulting some draft
acts by MFE in IC meetings such as: “On
the Unified Investment Law”, “On Support
and Development of Innovative Start-ups”,
“Business and Investment Development
Strategy and Action Plan 2021- 20277, the
draft law “On the Development of Micro,
Small and Medium Enterprises”, or the
process of the draft law “On Renewable
Energy Sources” showed greatinterestand
involvement of the business community,
experts in the field, development partners,
etc. A growing interest in the consultation
procedures of draft acts is also evidenced
in the 6-Month Report for Public Consulta-
tions Performance prepared by the Gover-
nance Centre in the Prime Minister’s Office
- July 2021, which states that: During 2021
(first OM), all ministries reported 267 partici-
pants in public consultations through vavious
consultation methods. Although in absolute
numbers there is a decvease in participation
compared to 2020, there is an incvease in the
contvibution lo public consullations, about
54% compared to 14.4% of all pavticipants in
2020*. This confirms the growing inter-
est of stakeholders to be active during
open consultations on draft acts and
policy initiatives.

34 Page 28 of the Report
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2. While there is an increasing number of
draft acts that are published in the elec-
tronic register, the number of comments/
suggestions, and actors involved in the
consultations through the electronic
register is negligible. Private entities
do not recognize or comment on the
electronic register but are mostly ori-
ented towards open consultations, di-
rect meetings or still send their writ-
ten recommendations for which they
usually do not receive a response from
the public institutions. For example,
the responses to the Secretariat’s ques-
tionnaire show that there is a low level of
awareness of the instrument and the use
of this register as an essential tool in pub-
lic notification and consultation. To the
question “Do you have information on the
Electronic Register for Notification and
Public Consultation”, 73% gave a negative
answer confirming the above perception.
Further, when asked about the main tool
used during the consultation process,
most of the respondents confirmed that
email is the primary notification tool on
the consultation process, emphasizing
once again the fact that the consultation
register is very little used (only 2% of re-
spondents admit that they received the
notification from the public consultation
register). From a hroader perspective, while
Zovernment is moving faster towards digita-
lization of all public sevvices, we believe that
this is an issue to he carvefully analysed hy
bhoth parties.


https://www.parlament.al/
https://www.parlament.al/Files/sTransparenca/Manual Pjes%C3%ABmarrjes s%C3%AB Publikut n%C3%AB Procesin Vendimmarrjes t%C3%AB Kuvendit.pdf
https://www.parlament.al/Files/sTransparenca/Manual Pjes%C3%ABmarrjes s%C3%AB Publikut n%C3%AB Procesin Vendimmarrjes t%C3%AB Kuvendit.pdf
https://www.parlament.al/Informacion/Transparenca/1
https://www.parlament.al/Informacion/Transparenca/1
https://www.parlament.al/Informacion/Transparenca/34
https://www.parlament.al/Informacion/Transparenca/34
https://www.parlament.al/StatusRaporteStatistika
https://www.parlament.al/StatusRaporteStatistika
https://konsultimi.parlament.al/
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EIMEEN Means of notification to public

consultation
If you were part of the Public Consultation, please
specify how you became aware of the process:

Vi el

Meetings organized by the

Institution with interest groups

Direct (personal) meetings

requested by you with

relevant institutions

Website of the institution

I'have not participated
in public consultations E¥Z

Through the Public
Consultation Register W 2%

Through invitations to
national / local TV / radio I 2%

0% 5% 10%15%20%25%30%35%40%45%

Do you have information on the Electronic
Registry for Public Notification and Consultation?

M Yes HNo

21%

Source: IC Secvelarial's Questionnaire “On Public
Consultation”(2022)

3. The representative body/entity of the pri-
vate sector remains somewhat unclear
during the consultation process and the
level of opposition/expertise is perceived
aslimited. Depending onthe subject, public
institutions arve concerned that the quality

of private sector observations is often con-
ditioned by limited expertise and level of
representation lo inclusively protect their
interests during the process of consulling
draft acts. From the consultation with part-
ners/supporters of public consultation at
the local level, as well as from a partial mon-
itoring of the Secretariat, it results that the
local government has made steps forward
towards the publication and transparency of
the adopted acts. Despite this, the Secretari-
athas received some concrete cases brought
by IC partner business associations such
as FIAA/Renewable Energy Association,
etc. regarding issues of implementation in
practice such as lack of timely information/
notification on acts with financial impact,
related mainly to temporary fees or taxes. At
the local level, there have been some positive
experiences of dialogue and consulting plat-
forms such as the Economic Council of the
Municipality of Tirana, but which either no
longer meet or have never had a measurable
public balance.
The above is also confirmed by the question-
naire data and consultative meetings - when
asked “How do you assess the role of the busi-
ness community, chambers of commerce and
business associations and experts in the field
in public consultation procedures?”, the respon-
dents agreed #at their role is a necessity and quile
important, but there is lack of ovganization, repre-
sentation as well as expertise. Among other things,
it is argued that draft acts opposition requirves ex-
pertise and funding that ofien exceeds the capacity

of business associations. Despite the effovis of the
associations, i many cases even when Suggestions
were sent fo institutions, they were not taken into

account, or no response was received. Consequently,
the cost invested by them is not justified, for example
in the cases of the last fiscal package, etc. Therefore,
in these conditions, some representatives remain en-
gaged in tevins of reopening the debate and the work
previously stavted by the MFFE in terms of drafiing
the Law of Chambers of Commerce.

4. 1In the electronic register was not identi-
fied any proposal or initiative from the
business community to public bodies to
start the procedure of drafting and ap-
proving legal acts, according to the an-
nual plan of the decision-making process
published by the public body. Despite this,
it turns out that in a considerable number of
cases related to fiscal policy and justice, tax
legislation, reform of inspectorates and food
safety, agricultural cooperation and energy,
have been concrete initiatives, proposals
and/or drafts which are not always evi-
denced, accepted and materialized in laws/
by-laws.

5. Deadlines for public consultation are not
always considered optimal. Regarding the
deadlines for public consultation, there is a
perception that the deadline should be lon-
ger, although the main issue is veceiving nolifi-
cation at the exact moment when the drafi act is
Submitted for consullation either in the register
or on the webstte of the relevant institution. The
delay in receiving the notification further
creates the problem of insufficient consul-
tation time. According to the Secretariat
and most of the experts met, the minimum
deadline of 20 working days (and 40 days in
case of consultation of particularly complex
acts according to the decision of the public
body) is proportional and an appropriate
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standard for different actors within which

they can submit their comments and recom-

mendations® if they have the expertise and
are certainly informed in a timely manner
about the launch of the consultation process.

Meanwhile, the answers to the question-

naires show a lack of knowledge of the legal

deadlines for consultation (“Are you aware of

the deadlines for public consultation?”, 46%

answered positively and 54% answered neg-

atively).

6. Some other key business challenges to the
process of public consultation according to
the Secretariat’s questionnaires are summa-
rized as follows:

a. There is a general agreement among
the business community about the obli-
gation of public bodies to consider their
observations and proposals during the
consultation process. Also, 59% of re-
spondents agree that their suggestions
should be considered only if they are
qualitative and appropriate, emphasiz-
ing the need for a professional and qual-
ity opposition to the draft acts submitted
for consultation.

b. Documentation consulted - Regarding
the association of draft acts with the Reg-
ulatory Impact Assessment (RIA), there

35 Article 15

1. Interested parties shall be given reasonable time to submit
to the public decision-making body their comments and
recommendations:

a) within 20 working days from the date of notification for the
prior notification process;

b) within 20 working days from the date of notification for the
notification process and public consultation.

2. For particularly complex or important acts, according to
the decision of the public body, the deadline for sending
comments can be extended up to 40 working days from the
date of notification.
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is ambiguity and a lack of information on
the part of the private sector. 46% of them
do not know whether the consulted draft
acts were accompanied by the relevant
RIA, emphasizing the non-recognition
of this documentation, the existence of
which is a legal requirement for certain
draft acts.

C. There is limited trust in tfransparent
interaction between the parties while
consultation links are not well orga-
nized. Lack of standardized promotion
of notification and public consultation
procedure undermines the efficiency of
the process.

1. Although there are some positive practic-
es of notification and public and consul-
tations there is a sustainable perception
from the business community that they
are not systematically and transparently
published such as:

a. comments, suggestions, technical rec-
ommendations of stakeholders.

b. whether or not the comments, sugges-
tions, recommendations have been tak-
en into consideration.

c. if they are taken into consideration to
what extent.

d. the institution’s exhaustive argumenta-
tion on the reasons why comments, sug-
gestions, recommendations proposed
have not been taken into consideration.

2. There is a general perception/under-
standing among the business association
community on the fact that consultation
in most cases remains formal, mainly as a

process required by law and does nothave
a primary intention to obtain comments
and suggestions from other interested
parties. The process of public consultation
through the 7egistry is mainly viewed as an
opportunity for the administration to avoid
direct confrontation with stakeholders. Lim-
ited transparent procedures influence busi-
ness perceptions to consider ‘direct consul-
lations tn many cases as selective and lobbied
by different groups of intevest in the absence of
necessary lransparency of a comprehensive pro-
cess” This, as well as the lack of vespounses and
arguments regavding husiness suggestions, has
faded the confidence of the latter in the public
consullation in general, including all the forvins
ofits appearance.
To the question “Do you think the public consul-
tation process is a formal process and does not
intend to receive recommendations from stake-
holders?”, 46% responded positively. Meanwhile,
15 % are still positive about the process and
around 12% of responders admitted that consul-
tation is not formal but lacks appropriate expertise
to oppose the consulted draft act. Main issues
identified duving the consultation and survey pro-
cess hawve heen. (i) public institutions make a formal
consullation, (if) non-timely nolification regarding
the consullation process, (iii) public institutions do
not consider the suggestions given durving the pro-
cess of consullation. 58% of respondents think
that central government institutions are those
that need to be more consulted with the private
sector, meanwhile on the question, “Who do you
think consults more with interest groups regard-
ing decision-making”, 35% responded that none
of the three levels of governance does implement
the consultation process.
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G Perception of private sector on public consultation process

Do you think that the Public Consultation process is a formal process
and is not intended to receive recommendations from stakeholders?

Yes, the process is
formal s rqured By
No, | think the process really

aims to take into account the
recommendations of stakeholders
1 do not know _ 5%
All are true, as the case may be

The process is not formal, but lacks

the necessary expertise to oppose

0% 10% 20% 30% 40% 50%

What do you think is the main
problem regarding public consultation:
Public institutions do not take into account the recommendations 229
given by stakeholders during the consultation process
Yt ottt e o
draft law that is thrown for consultation C
Public institutions conduct formal public consultation
Public institutions do not conduct public
consultation with appropriate stakeholders

Stakeholders (business / chambers / associations)
essary ex

2
do not have the nec pertise 0 0ppose
public institutions during the public’consultation process 13%
You are notified in time but do not have 0/
the capacity to argue your suggestions
No problem
Be notified in time but do not have time to send your comments

Get notified in time but do not trust and do not comment 7

0% 5% 10% 15% 20% 25%

Which institution should be most consulted
with stakeholders regarding decision-making:

Local Self-
Government Units

Parliament of Albania

0% 10% 20% 30% 40% 50% 60%

Which of the following do you think is consulted
more with stakeholders regarding decision making:

Parliament of Albania

I do not know (07

Local Self-
Government Units It

0% 10% 20% 30% 40% 50%

Source: IC Secvetariat'’s Questionnaire “On Public Consultation”(2022)
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RECOMMENDATIONS

here is a relevant business asso-

ciations awareness and commit-

ment to the public consultation,

strongly supported by a local EU
political agenda and by some institutional
steps in regard. Thus, this is a good momen-
tum to improve in practice the functioning of
the public-private consultation mechanisms.
The following are some suggestions/recom-
mendations which aim to address the find-
ings through a consolidated approach. This
approach is based on three main pillars: (@)
implementation of the obligations of the parties
(institutions and private seclor vepresenitalives)
as currvently provided in the public consullation
legislation; () some legal changes which ave not
an end in themselves, hut instvuments for the sus-
lainable development of medinm-tevm consulla-
tion according to a simple regulatory framework
and premises in ovder to increase the confidence
of the parties involved, (c) optimizing the func-

tions of the electronic vegister as one of the instvu-
ments of open government in fevims of their use
as curvently offeved and possible improvements
in order to increase access, transpavency and
awareness; hut the use of the platforms hoth by
government and other stakeholders vemains a
challenge and the core issue is how to huild and
sustain trust among them. We would like to high-
light that the business community needs fo helieve
that the public sector will vespect their promise
and stay committed to the process while husiness
associations should further upgrade their corpo-
ratle capacities.

Extension of the area of law no. 146/2014 ‘On
Notification and Public Consultation’°, add-
ing the draft normative by-laws*- CoM De-

36 Amending articles 1,4 and 15.

37 This recommendation is in coherence with the findings
of the IC analysis, comments from business associations and

cisions and Instructions of Ministers which
regulate one or several legal relations with an
impact on entrepreneurship and in particu-
lar those in the field of taxes, fiscal, customs,
procurement and public-private concessions/
partnerships that do not fall under the catego-
ry of restrictions as defined in Article 4.

As a rule, the deadlines for consulting draft nor-
mative by-laws are recommended to be respec-
tively 20 working days and 40 working days as
provided in Article 15 of the law. In order not to
limit the efficiency of the administrative bodies
to regulate their acts issues that require speedy
actions and proportionally with the purpose in-
tended for consultation of the draft normative
by-laws, the deadline for consultation in these
specific cases can be foreseen at least 10 work-
ing days. In these cases, the public body together
with the draft normative by-law should publish
in the register the reasons for its consultation
within the shortened period of at least 10 work-
ing days.

chambers of commerce, with the recommendations of the Eu-
ropean Commission as well as the need to have better quality
by-laws which have often been problematic for the business
climate (e.g. the changes during 2021 in the Instruction no.24
'On Tax Procedures' regarding the procedure of blocking the
accounts of debtors and natural persons in the capacity of ad-
ministrator, created an immediate and unnecessary confusion
for businesses, which will not have taken place in the condi-
tions of a good consultation and according to the procedures
currently provided for draft laws). The Progress Report 2021
for Albania states that: ‘while the 2014 Law on public consul-
tation, laying down the procedural norms for transparency and
public participation in decision-making, is generally in line with
European standards, consultations often remain artificial exer-
cises. In addition, the scope of the law needs to be extended
to government decisions. The guidelines and monitoring frame-
work for public consultation adopted in January aim to improve
governance arrangements for a better implementation of the
law (see also Public Administration reform). The term normative
by-laws refer to the definition given in Article 3 point 2 of Law
44/2015 “Code of Administrative Procedures of the Republic of
Albania” and the explanation in the Commentary of the Code
of Administrative Procedures by SIGMA-2018.
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Regulatory Impact Assessment Reports
(RIA)* as essential consultation documents
suggesting alternatives to regulatory solu-
tions, are recommended to be subject to
public consultation from the early stages of
drafting the draft act (even before drafting the
draftactitself) and part of the package of doc-
uments that are published in the electronic
register together with the draft act, the notifi-
cation for consultation and other data related
to the consultation.

Immediate implementation of this obligation for
institutions which is also provided in the Zuzstruc-
tion for Public Consullation Process™ is suggested
to be accompanied in the medium term with a
clear provision in Arzicle 6 Obligation for public no-
lification and consullation of law no.146,/2014 “On
Notification and Public Consultation”, raising to
the level of law the obligations of institutions re-
garding RIA currently defined in the bylaws.

Structuring of an efficient and clear mecha-
nism for administrative measures in case of
non-implementation of the provisions of Law
146/2014 “On Notification and Public Con-
sultation” as a proportional instrument to in-
crease the awareness of the public body and
administration for the implementation of ob-
ligations in the field of consultation public*.

38 RIA format as approved with CoM Decision 197 date
11.04.2018.

39 Order no.3 date 29.01.2021 of General Secretary of
Council of Ministers “On the Approval of Instruction for the
Public Consultation Process”

40 The structuring of mechanisms of administrative measures can
follow the models provided in similar laws such as: Law 107/2021 “On
Co-Government”, Law 119/2014 “On the Right to Information”
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Administrative measures are recommended
to enable not only the administrative responsi-
bility of the coordinator for public notification
and consultation, but also of the superior and/
or head of the public body as defined by law,
in cases where lack of consultation and/or vi-
olation of public consultation procedures (e.g.,
non-publication of the consultation report)
did not occur due to the actions or omissions
of the coordinator. For this, it is recommended
the amendment of Article 21 of Law 146/2014
“On Notification and Public Consultation”
thus creating a mechanism to control the du-
ties and administrative functions directly in-
volved in the consultation of the draft law.

Timely fulfilment of the institutional obli-
gation by the Ministries for the Publication
of the Annual Public Consultation Plans
and the Public Consultation Reports in the
electronic register and on the official web-
sites of the institutions.
For this it is suggested:
(@) fmmediately, strict implementation of
the deadlines for their publication as set
out in the /ustruction for Public Consulta-
tion Process.
(b) in the medium term, it is suggested to
assess the possibility of providing a dead-
line for their publication in Article 6 Ob/i-
gation for notification and public consulla-
tion of the law.

Although progress is being made, associ-
ations/chambers of commerce need to in-

crease their capacity and work for a high-
er standard of interaction in the country’s
public policy consultation processes.

To this end, they need to increase their man-
agerial capacity/resources and expertise in
terms of: (a) inclusiveness in representation;
(b) advocating for the interests of members (by
sectors, size of companies or their geographi-
cal location); (c) increasing the capacity of the
private sector to be active in the institutional
decision-making process through a proactive
approach to transparently proposing legal
initiatives that regulate entrepreneurship is-
sues. At the strategic level, their resources and
challenges for a higher institutional standard
may require a more in-depth analysis, with
options that also consider the “business rep-
resentation model” by strengthening the role
of chambers of commerce by delegating and
entrusting them the provision of services to
enterprises. In this context, reactivating the
working group for the revision of the draft
law on business chambers through extensive
consultation with all stakeholders may be an
option for strengthening the role of chambers
and business associations.

Institutionalization of the process of identi-
fication of consultation actors according to
the provisions of the Instruction on Public
Consultation Process and the Orientation
Matrix.

For this purpose, the ministries/local self-gov-
ernment units should prepare and publishina
transparent and open manner for registration
(for example the model of the Albanian Parlia-

ment) the identified list of potential actors for
consultation (including but not limited to in-
dividuals, experts, think- tanks, NGOs, cham-
bers of commerce and business associations,
development partners, public-private consul-
tation platforms, research institutes) as well
as the categorization of businesses by sectors
of the economy and their current activity, to in-
clude them in a timely and voluntary manner
from the first stages of project consultation ac-
cording to their areas of interest.

Improving the functions of the electronic

register for public notification and consul-

tation to create easy access for all stake-
holders by enabling:

a. Interactivity (possibility of registration of
subjects for the fields when they want to
receive automatic notifications by e-mail)
and automatic notifications by email on
the status of the public consultation pro-
cedure (open/closed/request for opinion
within reopened/postponed institutions,
etc.);

b. Generate quantitative monitoring reports
of public notification and consultation
procedures for the public, chambers of
commerce/business associations and in-
terest groups as mechanisms to increase
transparency and positive pressure on in-
stitutions for more focus on public consul-
tation procedures.

Promoting the electronic register as the le-
gal standard of notification and public con-
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sultation as well as raising the awareness of
users (institutions and businesses) on mak-
ing transparent suggestions, comments,
and responses on public consultation in co-
herence with objectives of the digitization
of public services reform.

a. Following and implementing good prac-
tices of public consultation by not being
satisfied with the process of notification
and public consultation of drafts only ac-
cording to the basic legal standard, but by
diversifying the methods of public consul-
tation (open meetings, surveys, etc.) ac-
cording to provisions of the law to enable
a wider range of stakeholders.

b. Organizing joint trainings (representa-
tives of institutions and the private sector)
focusing on the rights and duties of the
parties within the consultation process
with the aim of increasing trust, where the
parties are willing to communicate and
respect the obligations arising from the
requirements of the law of public notifica-
tion and consultation and special laws.

Optimization of the functionalities of the
electronic register by the local self-govern-
ment bodies as public bodies within law
146/2014 by publishing in the electronic
register the draft objects subject to consul-
tation in the local communities as well as
the reports of individual consultations.

Publication in the electronic register does not
limit the implementation of mechanisms, pro-
cedures and deadlines applicable under spe-
cific laws, but creates greater opportunities
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for inclusion and transparency in local deci-
sion-making and creates opportunities for the
unification of public consultation practices.

RECOMMENDATION 10

Increasing the role and institutional capac-
ities related to the function of coordinator
of public consultation within the institu-
tions by suggesting that the fulfilment of
these functions should be the responsibili-

ty of structures at a higher level than a spe-
cialist. Job descriptions should clearly define
the rights and duties of notification and public
consultation coordinators within the institu-
tion regarding access to information on pro-
jects planned for consultation and of those
consulted, as well as the manner of reporting,
transparent publication of pre- and post-con-
sultation activities, as well as the manner of
interaction with the consulted actors.
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ANNEX

FINOINGS OF THE QUESTIONNAIRE
"ON PUBLIC CONSULTATION®

usiness perception on the expectations of the public consultation process - degree of aware-
ness, process, deadlines, experiences with institutions, private sector contribution and impact
on decision-making through consultation.

If you were part of the Public Consultation, please specify how you became aware of the process:

viaemail | Y -
Meetings organized by the
Institution with interest groups

Direct (personal) meetings

e Dy Yo i

relevant institutions

Website of the institution
| have not participated
in public consultations
Through the Public
Consultation Register [l 2%

Through invitations to
national / local TV / radio . 2%

0% 5% 10% 15% 20% 25% 30% 35% 40% 45%

Have you ever complained about any aspect of the public consultation process?

No, | have o
not complained 65%

No, | did not complain
because | do not know 15%
that | have this right

Yes, | complained but 0,
received no response 12%

Yes, | complained
and got an answer

8%

0% 10% 20% 30% 40% 50% 60% 70%



Have your remarks / suggestions / comments
been taken into consideration?

.

0% 10% 20% 30% 40% 50%

If you participated in the public consultation, was it documented
in the minutes which were also made known to you?
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Do you think that Public Institutions are obliged to take into account
the remarks / suggestions / recommendations given by stakeholders?

i
Yes, always
| do not know E
Other E
No E

0% 10% 20% 30% 40% 50% 60% 70%

Are published drafts accompanied by reports
and Regulatory Impact Assessment (RIA)?

o

Sometimes

0% 5% 10% 15% 20% 25% 30% 35% 40% 45%

- I3

0% 10% 20% 30% 40% 50%
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Do you think that the Public Consultation process is a formal process
and is not intended to receive recommendations from stakeholders?

Yes, the process is
formal as required by law

No, | think the process really
aims to take into account the
recommendations of stakeholders

| do not know

All are true, as the case may be

The process is not formal, but lacks
the necessary expertise to oppose

46%

15%

15%

12%

12%

0% 10% 20% 30% 40% 50%

What do you think is the main problem regarding public consultation:

Public institutions do not take into account the recommendations
given by stakeholders during the consultation process

You are not notified in time about a
draft law that is thrown for consultation

Public institutions conduct formal public consultation

Public institutions do not conduct public
consultation with appropriate stakeholders

Stakeholders (business / chambers / associations)
~ do not have the necessary expertise to oppose
public institutions during the public consultation process

You are notified in time but do not have

the capacity to argue your suggestions

No problem

Be notified in time but do not have time to send your comments

Get notified in time but do not trust and do not comment

Which institution should be most consulted
with stakeholders regarding decision-making:

22%
20%
20%
17%
13%
3%

%

EEE
==

0% 5% 10% 15% 20% 25%

Which of the following do you think is consulted
more with stakeholders regarding decision making:

Central Government 58% Central Government 42%

Al 15%

None 35%

Parliament of Albania

Local Self-
Government Units
Parliament of Albania

0% 10% 20% 30% 40% 50% 60%

| do not know LA

Local Self-

Government Units e

0% 10% 20% 30% 40% 50%
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Are you aware of whether there is a Are you aware of the deadlines
law on public consultation in Albania? for public consultation?

MYes MNo

Do you know the procedure of If you were part of the Public Consultation,
public consultation of draft acts? did you provide comments / suggestions /
recommendations on the submitted draft act?

M Yes
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Have you participated in any consultation / Have you participated in any consultation / hearing
hearing procedure in the Albanian Parliament? procedures organized by Local Institutions?

M No | don’t know

Have you participated in any consultation / hearing Do you have information on the Electronic
procedure organized by Central Institutions? Registry for Public Notification and Consultation?

| don’t know
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